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ABSTRACT 

This manual introduces undergraduates to resources 
and data analysis methods for studying judicial behavior and 
constitutional law- It contains 12 exercises, ocst c£ Mhich are based 
on outside reading and analysis of data provided in appendices. 
Exercise one introduces the basic tools and methods for research in a 
law library, emphasizing use cf the "Corpus Jures Secundui," 
"Shfcpard's Citations," and the "Index to Legal Periodicals." Exercise 
two discusses fundamentals for readinc and briefing a case, and for 
understanding and organizing a court opinion. Exercise three explores 
the relation of established rules cf law to the values and attitudes 
of the community or culture in which they have developed. Exercises 
four through six examine the relationship between judges' background 
characteristics, such as religion or party affiliatioc, and their 
judicial decisions. Data from voting records provide the tasis for 
these exercises- Various data analysis methods are explained in 
exercises seven through 12. These include construction and use of 
Guttman scales, bloc analysis matrices, and a vcting power index. 
These n^thods are useful in determining how a specific judicial 
decision compares to others, and hew such influence one member of a 
voting body has in comparison to other members of the same body. 
(Author/AV) 
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Introduction 



l^ls manual^^ one in a series of such efforts by m^ibers of the 
Department of Po^SHi^al Science at the Ctoiversity of Minnesota, under 
grants by the National Science Foundation and the U, S« Office of 
Education, l^e general philosophy of the series and the specific titles 
are contained in the Editor's Preface, while this introduction is written 
in application to this volume alone* 

Frcsn the beginning, each of these efforts has varied slightly in 
response to problems in the sub-field, the state of the literature in 
the relevant area of study and the type of course for vhich the material 
Is relevant. Scnne have more or less ^nphasis on substance and method; 
some have plans for political games; others have ccwnputer-based exercises. 

We have adapted the general outline of the manual to courses in 
judicial behavior and constitutional lav in two ways: (1) We have in** 
eluded a small but significant portion of work in the traditional legal 
virtues and skills briefing cases, shepardizing, and uae of legal 
indexes; (2) recognising the si^e of many such courses, we have made our 
data self-available. Other manuals in the series involve data on cards 
and runs on the counter-sorter or, even, technical efforts* Because the 
usual number of variables doesn't usually justify autc^natioUt we have 
also supplied tables of voting in our appendixes, which, in effect, are 
our data sources. 

This preliminary edition will shortly be replaced by a permanent 
one by Little, Brown and Ccxnpany. We will appreciate all the more, 
therefore, criticism and ccmmient, 

Samuel Krislov 
Minneapolis 
Nov^ber 12, 1969 



t 



# 

Editor's Preface 



This manual Is the third of a series aimed at bringing to under- 
graduate teaching the sophistication and the excitement of dealing with 
genuine research problaQs^ the discovery and examination of data, rather 
than passive acceptance of conclusicms. Members of the Department of 
Political Science at the University of Minnesota have been Involved in 
the development of such a program for nearly six years. The first of 
the series — on political behavior, written by William Flanlgan *ini 
David Repass was issued in 1967. A revised edition of that e/fort 
is available from Little, Broim and Cc»iq>any« Ihe second on cc»npara-* 
tlve politics by Edwin Fogelman will be available from them in 
Spring 1970. We expect over the course of the next year to issue 
similar but individualized efforts as follows: community power^ 
Thomas Scott; legislative behavior, Eugene Eidenberg; International 
relations, Ellen Pirro; political development, Roger Benjamin; and 
quantitative methods by Roger Benjamin and William Tl^igan* As these 
are revised for final publication, they will also be published by 
Little, Brown and CcHapany . 

The proje|:t itself is supported by the Office of Education and the 
National Sciem:^ Foundation* In accordance with the principles of public 
support, and our own purposes, we are making all materials available 
without restriction, asking only that, credit be given for any use of 
the materials , 

Samuel Krislov 
Minneapolis 
November 1969 
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Judicial Process Laboratory 



EXERCISE #1 



The first exercise is intended to familiarise you with the 
problems and procedures of data-^gathering that are peculiar to judicial 
process research* In particular, there are certain reference resources 
that you should learn to use. Asooug these are Shepard^s Citations , 
Corpus Juris Secundum and the Index to Legal Periodicals , 

1, Shepard's 

Every printed case can be characterized by a short-hand address, 
a citation* This is in principle the same as any reference citation, but 
because lawyers utilize so many sources the citation has less redundancy 
and is condensed. Standard abbreviations are also used so as to permit 
further condensing of information* 

Each case citation is coded by reference to the volume and page 
number^ of the particular report in which it is printed* For example, the 
citation ''75 US 809" indicates Volume #75 of United States Supreme Court 
Reports , p* 809. There are a number of reporting systems. Some of the 
major ones are: 

(1) for Supreme Court cases: US (United States Supreme Court Reports ) 

LE ( Lawyer ^s Edition , United States 
Supreme Court Reports ) 

SC (Supreme Court Reporter ) 

(2) for lower Federal Courts: F or F2d ( Federal Reporter ^ Second Series ) 

FS (Federal Supplement ) 

(3) for state courts: regional reporters, A2d (Atlantic Reporter , 

Second Series , for states in the Atlantic 
area) , etc* 

state court reporters published by individual 
states, Pa or Minn or Va, etc. 

Shepard^ s is a further compacting of a great mass of information 
in short compass. It attempts to take ell reported decisions, indicate the 
history of the case through lower courts, and point out the use of the 
decision in later cases. 
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Each case Is listed In singie-colisms indicating volume number; 
the case is identified only by the opening page number which constitutes 
its unique address (see our example: 354 US 234)* The hiatory is indicated 
by listing the lower court decision and preceding it by a descriptive letter. 
So, "a 100 NH 163*' would mean the case was decided in Volume 100 of the 
New Hampshire Reports and is affirmed in this Supreme (or other) Court 
decision. 

Further use of the case or treatment uses a different set of 
Icwer case letters to indicate outcomes. In this case Sweezy was followed 
in 354 US 929 but distinguished in 360 US 73. \ 

\ 

Turn now to the example which follows from Shepard's United 
States Citations and note their mm directions. Note especially their 
abbreviations on page 9. Read this thoroughly. The following ciuestions 
are designed to test your understanding of this method* 

1) What are the two other citations for the U.S. Supreme Court 
decision Sweezy vs> New Hampshire (354 US 234)? < 



2) This case originated in the state courts of New Han^ishire. What 
are the two state Supreme Court citations for that decision? 



3) What does "App. & E*" stand for? 

4) On the point of refusal to answer questions in legislative 
inquiries, which Supreme Court case ( Majority opinions) cite Sweezy 
favorably? % 




Which lower Federal courts? 
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5) What is the difference between the top cases (marked by a 
bracketed "1" in your example) and those marked "2"? 



: 6) Why does Shepard' s go to the trouble of indicating by "j** citations, 
of the case by dissenters, as opposed to majority use of the case? 



7) Has Swri^zy been overruled? 
Distinguished? 



8) If you were a lawyer preparing a case and wanted to cite SweeEy 
why would you want the above information? 



9) How would you find out in what way the case was distinguished? ^ 



10) If your case dealt with the question of jurisdiction but had 
nothing to do with investigations, refusal to answer and the fourteenth 
amendment, would you be as interested in 360 US 73? 



What case would interest you most? 
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You should now have saaie grasp of ho^ this system works, so that 
you are able to use it to find needed information on other cases » To give 
you some further practice, we have included on page 10 a partial set of 
citations frc^n Shepard^s for another case, which you will use to answer 
the following questions. The case is Git low vs. New York (268 US 652), a 
very significant free speech case, which we will refer to later.* 

II) If you were Interested in criticisms of this (Gitlow) decision by 
other courts, which cited case wcmld you want to look up? 



12) How would you know if the Gitlow cases were overruled by any of 
tlie other cited decisions? 



Is there any indication that it was overruled? 



13) In how many cited cases was the ruling in Gitlow explained? 



14) How many of these were Supreme Court decisions? 



15) If you wanted to trace the pre-decision history of Gitlow, where 
would you look? 



2. Corpus Juris 

Anothrr uspfal reference is Corpus Juris Secundum , which Is a 
type of encyclopedia using important legal terms and phrases as headings. 
Each heading containh^ both explanatory comments and comprehensive references 



^ Shepard^s tries to cumulate its citations but the process of building 
up citations goes on* This means that you have to look in a few volumes fo 
a complete history of a case^ particularly an older one. This is less 
confusing in practice than it appears. Vol. I of the US citations covers 
through 1943; Gitlow was decided in the 1920' s so you have to start with 
Vol* 1 and go through the two bound volumes and the recent paper-bound 
supplement to completely Shepardize. Sweezy was decided after 1943, so you 
start with Vol. 2. Since old cases are constantly being cited in new ones 
you always must £o to all lasoM subsequent to the first one. 
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to the relevant case law. Corpus Juris, is coraprised of two sets of 
volumes: the first is a general index containing only headings and 
references to the full discussion found in the second set of volumes. 
There are a variety of subheadings under each indexed subject. As with 
Tnost indexes » one should search through several headings and subheadings 
to find precisely what one is looking for. Note that the text gives 
both sunanary points of law and references to the relevant case law. 

On page 1-11 of this manual you will find a reproduced page 
of the C. J.S . (Vol. 46, p. 1090) taken froa the section on sedition. 
We have chosen this particular p^ge to show how one loight imrsue s«ne 
topics related to the Gitlow case. The sedition heading is only one of 
several possible leads to further information on this case. 

16) Where would one find material on the right of assembly? 



17) What Supreme Court case, holding that assembly could not be 
forbidden without regard to topic, would seem to be useful to Shepardize 

if you were interested in freedaa of assembly? 



18) On freedom of speech where would you look in C» J.S . ? 



19) On treason, where would you look? 



3 . Index 



A third useful reference source is the Index to Legal Periodicals , 
which is similar in format to any periodical index. We have reproduced a 
page of this Index (page 1-12) which contains the section on the topic of 
free speech. Again, we might have looked under other headings (such as 
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"sedition") but in this Index Che topics relating to the Gitlov decision 
were grouped under the heading "freedom of speech," You will not always 
be that lucky. 

20) Why would you want to refer to this Index in addition to Corpus 
Juris Secundum and Shepard's Citations ? 



21) Using the page list of cases of the Index reproduced here, compile 
a short list of cases dealing directly with the GitlcH^ decision. 



22) Using the Index list three articles you might pursue to write a 
paper on Git low. 
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ILLUSTRATIVE CASE 



United 

SllllC!« 

SuprctiiQ 
Court 
Uffportt 

Voi.354 

ill scjimi) 



i^V2 
•451 



e .! IM 
Hi'iJ A2<1 7S3 

f35t rs 02^' 
f 1 LKir»:tu 
f 77sri;i!ti 

i ii^cmi 
f354 rs 

f 77SCH03 

j 77SC14a'$ 

f 2LK 22 
f fSSC 57 
3(11 US 4'A7 

81 SC r>sK 
App* & E. 
JurisUirtioii 
- Showing - 

3:>7 US 473 

7SKC13H 
Const. Liw 

Fourti»euth 

Amontl- 

mcut-Sub- 

Persons 

tMHUl to 

357 TM 4^1 
7SSCn72 

351) rs 3r»3 

3 r-K H70 
7USC M3 

j 3 Lie KDl 
J TD^C 817 
dSfiOUH 73 

a zhmcm 

d 7nSC!043 
J300US «2 
J 31^1000 
j ^801047 
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Citationti to the case of Swcczy v. New Hamp^hiri^, by 
Wyinan, Attorucy Geucrel &s rcportc?d iu Volumo 854 United 
Statcu Supreme Court Bcportn at pa^c 234 arc rIiowii in the 
loft marf:^in of thiK and the following page in the sumo form 
in which thc»y appear in the United States Supreme Court 
Reports division of this volume. 

CroKs references to a cited case as a!?^o reported iu the 
Lawyers* Edition, United States Supreme Court Keports, 
Supreme Court Reporter and the Annotated Reports System 
are shown enclosed in parenthese^ immediately following the 
page number of that case when first av^l^le and are not 
repeated in subsequent volumes. Thus the references "(1 LB 
1311)^' and "(77 SC 1203)" immediately following the —234--- 
page number of the Sweezy case indicate thai that ease is 
also reported in Volume 1 Lawyers' £^itton, United States 
Supreme Court Reports, Second Series at pa]q;e 1311 and iu 
Volume 77 Supreme Court Reporter at page 1203 and the 
absence of an Annotated Reports System reference enclosed 
in parentheses indicates that it is not reported in the Anno- 
tated Reports System. • 

Citations to each cited case in the United States Supreme 
Court Reports division are grouped as follows : 

1. citations by the United States Supreme Court, the 
lower federal courts and state courta analyEed as to 

^ the history of the eited case ; 

2. citations by the United States Supreme Court and the 
lower federal courts analysed as to the treatment 
accorded the cited ease; 

3. citations in federal department reports; 

4. citations in state reports and units of the National 
Reporter System arranged alphabetically by states ; 

5. citations in articles in vhe Americau Bar Association 
Journal; and 

6. citations in annotations of the Lawyers' Edition, 
United States Supreme Court Reporta^nd of the Anno- 
tated Reports System. 

For the purpose of illustration only, this grouping has been 
indicated by bracketing the citations accordingly. It will be 
noted that as yet there are no citations in group three. 

In indicating the history and treatment of a cited case, 
the letter-form abbreviations shown on page 17 are used. 

An examination of the citations relating to the history 
of the eited ease indicates that another phase of the same 
case "§'* in the United States Supreme Court wag reported 
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h 3LRH2SI 

h Tuscmi 

jSCtHTS 140 
J Tf) SCI 100 

jsoors im 
J HLKiirti 

i 70 SCI! 14 
TOSCIOTiO 

3112 r?^^ m 
80 sc 5,no 

3tU llfl 4S7 

i DLK 21:: 
j SI sc r»o 
j3{ir> rs 447 

J Si sc M^ 

33417 us 143 
j aL« 716 
i SlSCi4:W 
J807US ni4 
i OLK!002 
J SISCITUI 

c2v>ra i;io 
j2rf2 h2i\ lan 

j2r,2 Pill S40 
2T2 OliO 

elW Ks lUri 
174 KS 3W 
dlOOFS 7ri5 
422 FUD274^ 

22t)Ark82.1 
3H»SVi' 41 
106 CA2tIS04 
lC('riK818 

ia.J>(Cd 17 
IS 112*1213 
415 

lOlNH S3 
133 A24l 7^S 
101 NH 13!) 
13nA;.M221 
101 Nil 173 . 
137A2iirtI4 * 
103Nn2JR 
160 A2d 4 
C NY 143 
lSSS2tlKG 
IGONi: 08 

ISH S2d SS7 
lOTOR 21hl 
147 N« M7 

402i»ft io:i 

lCr,A2a275 
202 Va ISO 

iiasa 68_ 

44 ABA 86 
45AnA^ 5 
46ABA272_ 

2X^17^ 
6LSl3S7n 6 



both iu 352 Uaitcd Slates Supremo CJourt Reports "US'' 812 
and iu 77 Supremo Court Exporter "SC 49, that a further 
phase o£ the Mamo easo was roiK^rted w 355 US 852 oh well as 
ill 2 Lawyers' Edition, United States Supremo Court Reports, 
Second Series ^*hW* 61 and 78 SO 7 and that another phase 
of tiie Bamo cose in the Supreme Court of New IlampHhiro 
was rei#orted both in 100 New Hampshire Reports "Nir* 103 
and in 121 Atlantic Reporter, Second Series ''A2d'' 783, 

Each reference for a citing ease as reported in one of the 
principal series of federal or state reports is followed by any 
eroHS rcforonce to the same ease as also reported in one or more 
of the oHicr scries of reports IMcd on the title puge to the 
United States Supreme Court Reports division. 

An examination of the treatment accorded the cited case 
indicates that it has been followed **f", distinguished "d" and 
harmonized "h" by the United States Supreme Court, distin- 
guished and cKplained '*e*' by lower feder^ courts, referred 
to without particular comment by tlie United States Supremo 
Court in several cases and by a lower federal court in a case 
reported in 174 Federal Supplement **PS'' 860 and has been 
cited in dissenting opinions "j" by the United States Supreme 
Court in several cases and by lower federal courts in two 
cases reported in Federal Reporter, Second Series "5^d". 

The subject matter involved in any particular point of 
law dealt w^ith in the cited c&so is indicated by topic words 
under which are shown any citing references by the federal 
courts relating to that particular point of law. Thus the words 
"Appeal and Error '^ abbreviated to **App, & E." and "Juris- 
ilictiou-Showing-Necessity" indicate the bubject matter of a 
point of law dealt with in the Sweezy case which is also 
dealt with in the case reported in 357 US 473, 2 LB. 1429 and 
78 SC 1314. 

Through the topic words, the citations dealing with a 
particular point of law may be referred to instantly without 
examining every citation to the cited case. The topic words 
do not apply to citations IktQd below a separation line across 
the column imd so in this illustration do not apply to the 
citations following "d 22 PRD 274'\ 

The cited ease has also been referred to by the courts of 
Arkansas, California, Florida, Illinois, New Hampshire, New 
York, Ohio, Pennsylvania and Virginia in coses reported in 
each instance in both the state series of reports and in the 
corresponding unit of the National Reporter System. 

The cited case is also ^hown as having been eited in 
article in 44 American Bar Association Journal "^VBA'' 86, 
45 "ABA 284 and 46 ABA 272 and in annotations ''n'' in 
2 LB 17^ and 6 LS 1357. 
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ABBREVIATIONS-ANALYSIS 



History of Case — 

r jic^crscd) Sajue case reversed on rehcariiiS 

8 (snmecase) Same case as case' cited 

S (superseded) Substitufclon for former opinion. 
Treatment of Case 

c (criticW) |o,,„,l^« ,f ^^^^^^ „ „^.,„^ .„ ^^^^ 

a cd;st.„^...e<„ ^.^^^^^^ ^ ,„ „ _ 

e .xp,al„a, ^^^^^^ i„ ... Not 

(followed) Cited as controlling. 



f 

h 
j 



(dissenting 

opinion) 
(limited) 

(overruled) 
(parallel) 



q (questioned) 



o 
P 



S^riUli'S""" «•« W^ond precise 

Boling in cited case exprealy overruled. 

?rf„rc'ss"' " 

So^dne™ of decision or rewoniog i„ cited e«e que.. 
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301 
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01 
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INSUItBEGTix^If AND SEMTiON 



4G VJ.S. 



ii.itcd as crHnind syittlicalism^* or criminal anar- 

OnHiiarily these statutes have been upheld as 
vahd,* and thc^ have been hcW not lo be in viola- 
lion of the c institutional ilcfinition of treason.* 
i Stich slatutcs have been held not to be unconsti- 
tutional by reason of the fact that they do not' 
penaltze the same acts if done for the purpose of 
niaiiUaining or perpetuating the same indttstriai or 
pi>lit!cat condition,^ or because the offense may be 
conmntted in any one of several different ways.* 
Siich statutes have, however, been held invalid 
where they violate fundamental rights or arc 'oth- 
erwise objcctiofiablc,^ 

AffitiatloH with syndicalist assnciatian. Tltc stfit- 
Irti-s may not only prohibit the advocacy of the doc- 
trincii of syndicalism, Intt they may also, and often 
dn, prohibit and penalize the association with, or 



membership in, ori;;ania:atton$ advocating 5;uch doc- 
trines,* or inviting others to join such organiza- 
tionsj and the courts have upheld the validity of 
statutes of this character.* It has Iwrn held, how- 
ever, that the legislature cannot make it a crime to 
l^long to a party organized or formcKl for* the pur- 
p6$t of encouragitig hostility or opposition to the 
government, unless the hostility or opposition in- 
clitdcs a purpose to overthrow or subvert such gov* 
crnmcnt* 

Persons liabU. Statutes against criminal symli- 
calism apply to corfH)rations as well as to imlivid* 
uals,*® The managing editor of a newspaper may 
be crfminally responsible for an unlawful publtca* 
tion advocating the doctrines under consideration 
unless the unlawful publication is made under such 
circumstances as to negative any presumpticm of 
privity or want of ordinary prccatition on his part 



N V. t.-^?. ntllnnod 46 S.Ct S2S. 268 
^|Vo|iJ<^ V. 1»CM0, Ids p. 
rnrpofi* of Act 

• Vlmlii.'^l 5;rn<2<^aUiim Act is th<» 
I r.'<««wUiti or what WAR ^^cmr^ by 
tilt* lit \% timbers a growlngr tnenacft. 
nrN«in^ front tabotagc and other un- 
Inwfu! mo$hOil3 of torrorlatn In fyp* 
lh««nmrc of indiiRirln) ends and In 
the adjunltnenl of nllc^rod crlevancoB 
AfTAtniit cmployf*r«. — Stnta v. Pinff- 
rnnfi. 210 P. 760, S7 Idnho 253. 

9^ TVoplii V. Oltlow. 167 N. 

YS. ion ApivPiv. T73. 39 N.V. 

XV. iifimntMl 4S S.Cl. 2SS 

i. oal. — Pr'oplo V. McOlcnnoRcn. 2^4 

V. 91. lOfi Cal. 445 — fix parlc Wood. 
l». DOS. 194 Cal. 49— Pov^plo v. 

Chjtmli^ni, 72 P.^d 746. 22 CalApp. 

2d 6S7— r\^p1o V. Wofifier, 22S P. 

464. 6$ Cal.App. 704, 
lilAho—Stato V. DIngman, 2XJ^ T. 

TuO. .17 liiiiho 253. 
Knn.-^State v. Fluke. 230 P. 88. Ul 

Kan. CO, reversed on othi»r croundu 

4 7 S.Ct. 656. 274 U.S. 3(^0. 7i X.. 

IM. 1108. 

Mich. — I-^plo V. Ruthcnberff. 201 3^. 
W. 229 Mich. 31S. error dl«* 

mlfurd Ituthcnlwrir v. Tcoplt of 
J^cate of Michigan. 47 S.Ct i70, 
'in U.S. Ibi, 71 L.Ed 

Ohio,— Stalo v. Kas«ay. 184 N.E. S21, 
12f Ohio St. 177. 

Oklr-Wood v. State, 141 P.2d S00« 
77 Okl.Cr. SOS— Berfc v. SUt©. 233 
P. 4S7. 2D Okl.Cr. lis. 

Or.--^iate v, Dennjr^ SSt P.2d 713. 153 
Or 641— State v. Pugh, B% P. 2d 
«27. 161 Or. 5il--^tftte v. Boloit 
4 P.2d 32€, 138 Or. 018. rthearinr 
denied 7 P. Id ??S. 131 Or. 608. 

as Ca. p U2 note l€i AOU S4« 



Vftltdlty of fttatutes under eon»tttu- 
tfonal provision* as to: 
Clane lenifilaUon ee« ConstUutton&l 

Law (501. ^ 

Due . proe^HS «oe Constitutional 
Law I 680. 

Prcedom of speech see Constitu- 
tional Law I 213. 

Pt«r»onnl hbertU» scjO COBStttatfon* 
al Law I 202. 

UtKht of aRaembly see Conititu*" 
ItonnI Law. S 214. 
Statute held auflleieutlr evpUeit 

The uct draining* criminal ayndl" 
cailRm aa the doctrine which advo- 
cat<^s crime, physical vlolei. c, nreon. 
dpntnictton of property, sahotage. or 
othi»r unlftwful a^-t^ or ineThod:*. aw 
a moan?* of nccompH«*ht«?; indUHtrlnl 
or polMli-al and *lcclnnnjr guilty 

of a fi*lo!jy any pv»rs\m who bv*roTOCS 
a metnlKr or voluntarHy aescmUlea 
wUh any soelely or asviemblaf^e of 
porenns which teachDs or advor.ites 
Huch doctrine la auincle-^Uy explicit. 
— JnfTi-e V. Stffte, 134 P.2d 1027. ?S 
Okl.Cr. 05— Wood v. Stat^ lS4 P.2d 
1021. 76 Okl.Cr. Shaw v. ^tate, 
134 I*.2d 9&0, 76 OkKCr. 271. rehear- 
ing dtnled X3S P.2d 136. 76 OkJ.Cr, 
271. 

3. Wash,— Stale v. Henaeasy. 195 P. 

211, 114 WuHh, 351. 
33 C.J. p l(i3 note 35. 
'Treason*' defined see the (U.S. title 

Treason 9 1. also 63 C.J. p S14 notes 

2. S. 

3raet that tr«Mo& is dstoad In ; 
federal and state constUuUoni does 
not prevent leKialature from snactlnff 
statute intended to prevent teaching 
of criminal syndicalism or sabotage. 
—Berg v. State, 2S3 P. 487. 3^ Oki. 
Cr. 112. 

3. Cal.— People v. Weller, 204 P. 

410. 55 CaJ.App. 6S7. 
Slstliiotloii diser«tloaa47 and &ot ar» 
Utrastf 

, Criminal Syndicalism Aot diets ^ 

1090 



not violate constitution In penal Isfniir 
those %¥ho advorato a resort to vie- 
lent and unlawful mriho<l8 as a 
means of chan»;in{: Induetrial and 
PoUticnl conditions whiu not penallr- 
inff those who may advocate a re- 
sort to such methudii for innlntnin- 
inff such conditlotta, alnr^ the' di^- 
Tinciion l« not erliiirary hut vlih* 
In discretionary powor of state tf» 
direct its leglitlation OKalnnt what 
It deems an evil wiihout covering 
whole Held of pov^lble al«i»e«.— 
JaiTee v. State. 134 r.2d 1027. 7$ Ok\. 
Cr. D$— Wood v. State. 1^:4 P.M 1021. 
70 Okl.Cr. 80— Shaw v. .State. 134 P. 
2d $05. 7$ OklCr. 27! r.h»»arlne 
dtnlt^ 13S P.Sa 136. 75 OkVOr 271. 
4p Xdaho,*-Stnl«; Y, DinKmnn. 215 

P. 760. 37 Idaho ?r.!l. 
Cal. — Ex parte Campbell* 221 P. 

0,s:. 64 Cal.Apn. 3t«0. 

CoAduollaiT GOmmanUt m>eting' 

Stntufe, as applied to tii'iniM^r of 
Conimimlst party convicted for an* 
ilHtfuir in conduciinc macftiiv^ calUd 
under .tuvpicos of jmrty. rvR.'*rdt«*«> 
of what was said or dono nt tTii ctin^ 
was unconitUuilon/tl. — De Jonge v. 
State of OrefTon, Or. 57 K Ct, 255. 
23D U.S. 353, Si X^Ed 2Td. 

& Or,— State v. L^aundy, ^Oi P. iSi. 

103 Or. 443. 
% Wash. — State v. -r spoUn. 203 1*. 

lia Wash. 331 
% Cal. — People v. Th impsion. 

P. SDfi. £8 Cai.App. 4&7— IVople v. 

Wagner. 225 P. Cal. At p. 

704. 

^ X.J.-^tate V. GabrlvS. 112 A. eil. 
SS X.J.Law 337. 

la Mtnn. — State v. \Yori4t:rs ^eoial- 
lat Pub. COm 18S NAV. 031. 150 
Minn. 40i. 

Liability of corporation to rrimtnal 
prosecution for criminal ttyndic&l* 
ism see Corpomtions i 1361 s^ 
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310 INDK\ TO LEGAL PERIODICALS, 1926-1928 SUBJECTS 



FREEODM OF SPEECH— Continued 

Due pmt'css of law, liberty, free speech, 
frittlow \. X<^\v York. 4S Sup Ct Hop \ . 
h^^^ Q Kcv 4^:i-J-f5 Ja J- H»ll* 
L Rev ,>o:S<nM3 Ap '^6; Oreg I* Rev S: 
j^4-^ Jv 'jc» 

\ ffw liistoric.i! riMnindeis as to impor- 
tance of t \}^hx of free speech. F. W. G. Mass 
L Q ii.'js S A^r 

Injury to trridc or busincssj. ' threat of 
pr«» -viifion (AnuTican Mercury, Inc. v. 
Ch^sr iMnss.) 13 K ^24.1 Mich L Rev 

'•UiiirvU'" .Is inchidin.^ I'rrcdoni of speech. 
jWliiinty V. Cnlifni-ni.i. 47 Sup Ct 641, 646.] 
C. T. L. Va L Rev M:49-SS N *27; id 63; 
C. R ir l^a f. Rfv 76:108 D '27; E. F. 
Alhertsworth. Ill L Kev 2^:541-5 Ja '28 

Our courts ;ind free speech. T. J. Norton^ 
A ii A jour M;658-^ N '27 

Present status of freedom of speech under 
leilera! ron^itntion. fPtskc v. Kansas, 274 
IT S .v^ l Harv L Rev 4»:.S2S-8 F 'aS 

FREEDOM OF THE PRESS 

C ontempt of court. (Rex v. Editor of the 
Ni'W State^^ntan. 4* T L R 301; Rex v. Edi- 
inr of ihe Dnily Mail. 44 T L R 303 ! L T 
i()5.i,^S I tS *2S: Sol J 72:126 K 25 W; Ir 
K T <vM Mr 10 'jH; Just P 92:2^ Ap 

l''iec<!oni of ihe prcs-si under our consittu- 
!i< u< K. E. Michael. W Va L Q 33:29-63 D 

FREEHOLD 

.toni;;r> Ircehoid'^. LT 163 489 Je 4 '27 
Freehold cstiitcs in tenement buildings. 
L T 165 78 Ja 28 '28 

l**irehuid, w'licn involved within meaning? 
lit l!hnof% Tractiri' Act [0\it% v. Ucinccke. 
32:? Ill .140; Dr.neanson v Lill, 322 III 528 ] 
K, M. Lcc$iman. Ill L Rev 21:808-10 Ap *27 

FRENCH KEVqLUTION 

i^.irere, champion of nationahsm in the 
French Revolution, h, Gershoy. Pol Sci Q 

42:419-30 S '27 

FUNERALS 

Funeral »-\penses. L T 165:350-1 Ap 2t 

FUTURE INTERESTS 

St'c aLui J^i-rpetuities 

Acceleration of future interests, Harv L 
Rev 40:75^-62 Mr '27 

Acceleration of power to sell. [Alden- 
dcrfer v. Spanflcr (Ohio) 153 N E $1%] III 
L Rev 22:212-13 Jc '27 

Descent and distribution of contingent 
and executory interests. (Smith v. Swcctscr, 
19 V (2d) 974 ] Mich L Rev 26:454-5 F '28 

i'xecutory devisci?, gift over for life at- 
tached to fee. {Abbott v. Boston Safe De- 
posit & Trust Co. (Mass.) 154 N E ^i.) 
Harv L Rev 40:1016 My *2y 



Fee limited tipon a fee by iteed» heir 
construed as heir of ^he body. {KidwcU 
v. RoRcrs (W.Va ) 137 S E S 1 Captan. 
W Va L Q 34:«oi-2 U '27 

Future interests in Indiana. B. C. GaviL 
Ind I- J 3:505-27, 627-47 Ap-My'^aS 

••ficirs" construed, vesting: of leijacics. 
[LippinCfUt V. rurtell (N.J.) tji Atl 210] 
Mich L Rev 24:724-5 My '26 

McautHK of "lawful heirs,** [llrardKlcv v. 
JohuKou (.Conn,) 134 Atl Mich L Kcv 
25:675 ? Ap '27 

OIliu law as to ^-rcation of future inter- 
ests in land. C, C. White, U Cin L Kcv i; 
136-53 Mr '27 

Personal propcrtv. estate by entirety, fu- 
ture interests!' fVVinchcster v. Cutler. IQ4 
N C oqS, uo S £ 622.] A. S, Kartuft. N C f ^ 
Rev 6:342-5 Ap '28 

Remainder to surviving children vested 
when, f Harrison v. Harrison (Ala.) lo^ So 
S79.} W. L. H. Mich L Rev 24-^99-402 F 
'26 

Right of IcinrJature t<i take way incho- 
ate riirht to dc.»4lr««v eofj|iu:Tnt rcniuiudcr. 
[Jennings v. Capcn (111.) 151 N E c^oo.} A. 
A. Bruce. II) L Rev 2t:.inS-S02 ja '27 

Right to dower in esSntc subject lo ex- 
ecutory devise. {Alexander v. Flcminj;^ 
(N.C.) i.io S E Yale L J 35^885-6 My 

•26 

Running uf Statute* of Limitation* against 
contiuKcnt remainderman. fCallison v. Wa- 
bash Ry Co. (Mo.) 275 S W 965.] Mich L 
Rev 24:422-3 F *26 

Sonic Ohio problems as to future inter- 
ests in land C C. White* U Cin L Rev 
^^^6-s6 J;i '27 

Vesting of •legacies. (In re Roth's Will. 
(Wis.) 210 N W 826. J Mich L Rev 25 .-916- 
t? Jc '27 

GAME 

Set Fish and Game 

GAMING 

JsV.* aho 1^4 lories 
Agreement to refer to single arbitrator, 

Srisdiction of committee. (Joe Lee, Ltd, v. 
almcny & Tattersall's Committee. 136 L T 
R .^75.] Ir L T 6j:96 Ap 16 '27 

Uctlin^. (f.egislation.) LT 161:52-3 Ja 16 
'26. id 163 207 Mrs '^7 

Betting and the totalisator. L T 163^252 
Mr 24 '28 

Betting certificates, liabiliiy of "runners." 
Just P §1:840 N S '27 

Betting duty and illegal betting, [Clark v. 
Wcstaway, 9: J P N 622,] Just P 91:683 S 
17 27 

Betting duty and the totalisaior. {wXttor- 
ney-Gencral v. Luncheon and Sports Club 
Ltd. 165 L T 259] L T 165:348-9 Ap 2% 
•28 

Betting on horse racing as game 4>f 
chance. [Utah State Fair Ass'n. v. Crccn 
(Utah) 240 Pac ioi6.1 A. S. H., Jr. Va L 
Rev X3:3i6-20, 324 F '27 

Betting overseas. So! J 7^^275 Ap 2 '27 
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Judicial Process Laboratory 
EXERCISE #2 . 



Assigned Readings: 

Git low V, New York 268 US 652 (1925) 
Cantwell v. Connecticut 310 US 296 (1939) 

Suggested Readings: 

* 

Harold Spaeth, An Introduction to Supreme Court Decision-Making (San 

Francisco: Chandler Fublishiug Cc^npany, 1-965). 
Karl Llewellyn, The Bramble Bush (New York? Oceana Publications, 1951)* 
Henry Abraham, The Judiciary: The Supreme Court in the CSovernmental 

process (Boston: Allyn and Bacon, 1965). 

While in the first exercise you familiarized yourself with the 
basic tools and methods for research in the law library, this exercise is 
designed to help you focus on the object of that search, the substance of 
the case itself* Here the fundamentals for reading and briefing a case 
will be discussed. In particular, a procedure for understanding and 
organizing a court's opinion will be presented* Before examining this 
procedure, however, several distinguishing features of judicial opinions 
should be emphasized and warnings Issued. 

A most important fact to remember in reading law is that it Is 
often a tedious and slow process; plan to spend a great deal of time 
reading and especially re-reading a Judicial decision. While opinions are 
often short and to the point, more often they are long ano drawn-out, at 
times extending to dozens of pages. But more difficult t^ian sheer length 
are the style and argumentation. Argumentation is oftem v^ry subtle ai;td 
involved; key words, phrases, or points are not underlined end often do 
not emerge on a first reading; secondary arguments and historical develop- 
ments embellish the opinion; and a myriad of facts, often introduced with 
something less than clarity, are presented. Furthermore, contrary to what 
one might expect from a mechanism for articulating and applying precise 
and carefully drawn distinctions and rules, there is no standard format or 
style for presenting Judicial decisions. Often the reader discovers the 
relevant facts distributed throughout the opinion rather than neatly 
summarized in the first paragraphs. Nor is the main argument al|fays 
readily apparent. It too may be submerged in a host of other argimients 
and the judge *s own rhetoric. Thus from all this, it is the reader* s task 
to abstract the essence of the controversy and precisely identify the 
court's ruling. Generally speaking, this is what is meant by briefing a 
case. More precisely, briefing is sumniarizing and condensing in writing the 
nature of the controversy, the court's opinion, and its ruling in concise 
and clear language. 



With this introduction we, will now turn our attention to the 
details of briefing a case. A standard and very helpful format is to 
divide the brief into four sections: 1) facts ^ 2) question or problem, 
3) opinion or reasoning, and 4) decision or ruling. It is the task of 
the reader, then, to proceed to condense and reconstruct the judicial 
opinion into these four parts. Tluxs, in the completed brief the initial 
section stu>uld state only the important facts of the case leading to the 
question. Then it should move into the general legal or constitutional 
question posed by the controversy. Next it should summarise the core of 
the court's opinion — the justification or reasoning behind its answer 
to the question. And lastly, it should present the cmirt*s decision, 
the ruling made after having posed and then examined the question. This 
is the suggested format, of the brief; now let us consider each of its 
sections in more detail. 

Section #1: The Facts 

In appellate court cases the facts are rarely in question; rather 
the court resolves problems surrounding the application of rules or laws 
to a given controversy. As such, it deals with a "frozen record" from the 
trial court. The relevant facts, for purposes of briefing a case, therefore, 
are not the details surrounding an actual illegal act, but more generally 
are the set of circumstances that precipitated the conflict in law or a 
controversy arising in the question or probl&n posed to the appellate court. 
What is the nature of the controversy and hew has it arisen in the appellate 
court? Paring the facts down to the bare essentials — to focus on the 
precise controversy before the appellate court and determining the 
question are obviously highly interrelated; determining the one can often 
aid in determining the other, or perhaps they are even discovered simultan- 
eously. 

Section #2: The Question ^ ^ 

In most cases there are numerous questions to which the court 
addresses itself. However, Usually (but not always) there is only one 
major question for which the case is singled out. This question is not 
always made explicit or even asked in the text of the court's opinion, 
and it is usually the reader's task to identify and fonmilate it. Occasion- 
ally, in fact, the court might pose as "the" question one that from 
historical perspective or frcm a more general point of view is not actually 
"the" question of significance. 

While there is no clear-cut set of procedures, one can learn to 
identify correctly the questions pi appellate court opinions. The capacity 
to do so sharpens with experience in reading judicial opinions and greater 
familiarity with legal and constitutional principles and controversies. 
But regardless of the exteiit-ot one*s enperience, the most important factor 
in correctly identifying and formulating the legal or constitutional 
question is a careful reading and re-reading of the case . It is advisable 
to delay beginning the actual briefing until at least the second reading of 
the case. Two, three, or even four slow and deliberate readings of a case 
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are not unusual, even for those with considerable training in the law, 
before the question can be clearly identified and formulated and the 
heart of the court's arguaent becomes evident. 

One helpful hint is to avoid what tnight on first glance seem to 
be a convenient way (and one the court itself laight use) of formulating 
the question. Such examples might be, "Is Section ^ of the 1964 Civil 

Rights Act unconstitutional?" or "Should get a new trial?". While 

these questions might certainly emanate frao the case, the form in stating 
them leaves much to be desired. It does not specify the nature of the 
controversy; that is, it does not ftKtus on the nature of, or reasons for, 
the conflict which resulted in the case. Nor does it specify precisely 
the legal or constitutional principles in question. A well fornwlated 
question should identify both these components. 

In the first of the. two questions above, the language is too 
broad. It does not specify the particular portions or provisions of the 
act under question, the constitutional provision being envoked, or the 
actual situation which gave rise to its being challenged in court. A more 
appropriate and precis^ wording of the question might be: "Does the 
prohibition against racial discrimination in locally owned and operated 
restaurants not on main highways exceed Congress' power to regulate 
interstate commerce?" Thus stated, the question both specifies the precise 
principles or rules under question and gives an idea as to the nature of 
the conflict which gave rise to the case. One can now begin to see the 
nature of the problem with which the court must wrestle. Furthermore, an 
answer to the question — the rule or principle of the case — is often 
easily stated by turning the question into a declarative sentence, and 
perhaps adding some type of qualification. 

The second question given above, "Should get a new trial?", 

is also inadequate: it is too particularistic and narrow as well as 
imprecise. While the fate of the defendant might be a matter of life and 
death, the case is of legal interest for the general principle or rule 
emanating frcRD it. The question, as presently formulated, does not begin 
to direct attention toward such a principle. A more appropriate formulation 
of the question in such a case might be, "Does a trial court's refusal to 
provide counsel for an Indigent defendant charged with a criminal offense 
violate hi^ 'right to counsel' as guaranteed by the Fourth Amendment?"' 
This reformulation moves from the iomediate and particular to the broad 
and general principle which the court will deal with. As in the reformulated 
question on the Civil Rights Act case, here too the new question specifies 
the nature of the conflict and the precise legal rule which the court will 
consider. 

This discussion and these examples should nc«f provide you witf h a 
basis for the questions which arise in the court cases you come across. 
You might be warned again, however, that precise foraailation of the question 
before the court takes close and painstaking reading and re-reading of the 

opinion. 
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Section #3: The Opinion or Reasoning 

In this section o£ the brief ymi are to reconstruct and sunsoarise 
in your cwn words the core o£ the reasoning or argumentation the court uses 
to resolve and answer the question of the preceding section* Much of the 
written opinion will not be directly germane in that it will deal with 
subsidiary points » perhaps jurisdition, implementdtion, or directions to 
the lower court. These types of points constitute a f&ajor portion of the 
decision for those parties involved i tmt in terms of the search for the 
basic principle of the case ^ particularly in constitutional law they 
are primarily interesting sidelights and should not be confused with the 
essentials* 

Section #4: The Decision or Ruling 

This is simply the court's answer to the question or problm 
posed above in the second section of the brief, and can be regarded as the 
rule or principle of the case* Like the question, it can usually be 
suimsiarized in a single sentence, and as noted previously, it is often 
simply a reformulation of the question into a declarative sentence with 
perhaps additional qualifications. In constructing it, the same cautions 
holding for the question apply here as well, j 



These then are the four elements of the brief, tlu>ugh there are 
some additional rules of thumb which might prove helpful in briefing cases. 
It is a good practice to be &s economical with words as possible. Try to 
keep the brief within a sing (single"*spaced) typewritten page. This will 
discipline you to Isolate and concisely summarise the key points* Also, 
the shorter the brief (to a point), the more useful as a review note it 
becomes. Additionally, you might want to record the name of the author 
of the majority or court opinion in parentheses at the beginning of the 
section on the opinion or reasoning. If there are concurring or dissenting 
opinions you might note their authors and brief their reasoning in a 
paragraph or two to distinguish it from the other opinions. This is 
conveniently done after the briefing of the majority opinion. With this 
the brief is completed. 

Functions of the Brief 

The task of drawing up a written brief of a court case serves 
several important functions. First, the actual process of outlining a 
condensed and organiEcd version of the court *s opinion tends to force the 
reader to dig out the most important elements of the case and restate them 
in his own words. He will have to separate (1) the court's ruling from its 
obiter dicta ; (2) the possible or alleged problems brought up and perhaps 
discussed at length from those the court actually uses to resolve the 
dispute at hand; and (3) the relevant facts from those which are only 
interesting or possible, but not actually, relevant. The discipline 
involved in writing a brief enhances this discriminating confrontation 
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between the case and the reader* Secondly , the written brief serves as 
a clear record of the reader *s understanding of the case, which can then 
be checked and compared for correctness and thoroughness in order to see 
if in fact the case has been properly und6r8toodi# Thirdly, the brief 
serves as an excellent personal study and review guide for students in 
law courses* since they have thereby taken cases and comaitted them to 
an abbreviated and organised form in their own words. 

Because of these several {Articular ly important reasons , briefing 
cases is a standard and indispensible practice for tmst students in case- 
law courses* Indeed, those whose work ^phasizes quantitative analysis of 
judicial behavior would not take i Jue with the importance of a close 
textual analysis and understanding of the judicial principles and arguments 
which briefing facilitates. It would be ludicrous, in fact, to think that 
an understanding of judicial behavior or judicial policy-making could be 
achieved without an understanding of the textual argumentation and style of 
judicial reasoning. Consequently, this exercise on briefing cases seems 
quitd^appropriate, even necessary, in this manual which emphasizes quantita- 
tive methods and techniques in judicial process and behavior research. 
More particularly, this knowledge and ability to brief cases will prove 
to be useful in subsequent exercises in this manual. 

The following exercise is designed to provide you with some 
practical experience in briefing cases. Below is a sample brief of the 
case you researched in the first exercise on using the law library. 
Git low v> New ^ork (the text of this case is included in the Appendix 
to this exercise>^ Note that the brief conforms to the style and 
organization for briefs discussed above • While there is obviously room 
for variation and individual differences, and no two briefs are likely 
to be identical, the fundamental points of a case should be present in 
all good briefs. 

« 

Sample Brief 

Git low v> People of New York (268 U.S. 652, 69 L.Ed, 1138, 45 S.Ct. 625), 1925 
Heard before the Supreme Court on Writ of Error 

I, Facts : Git low, the defendant, was convicted of the crime of criminal 
anarchy by the New York Supreme Court, He was convicted under New York 
Penal Laws, Sections 160, 161, which make it a crime to overthrow by force, 
violence, or assassination the organized government or executive officers 
therefore. Specifically, he was charged with publishing documents which 
called for the violent overthrow of the government by unlawful means and 
teaching the necessity and propriety of such action. The conviction was 
affirmed by the Appellate Division and the Court of Appeals. 

II, Question ; Does the New York statute penalize mere utterances which 
have no quality of incitement, without regard for the possible consequences 
of such utterances, i.e,, •^the likelihood of substantive evil," and does 
said statute abridge freedom of speech and press? 
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III^ Reasoning : 

1) The New York law doesn't prohibit speaking or uttering ''abstract** 
doc trine » or acadaaic discussions which don't incite action* 

' 2) It prohibits ''advocating, advising, or teaching the overthrow of 
organized govem&ent by unlawful iaean6« The words imply "uxgipg to action.'* 

3) Advocacy iiaplies action. 

4) The "Manifesto" is not abstract doctrine or prediction. It calls 
for mass action in the language of direct incitement. 

3) The mc^ns advocated for bringing about ^the destruction of govemssient 
are inherently unlawful in a constitutional govemo^t. 

6) That the "Manifesto" advocated concrete action, not abstract action, 
is clear. 

7) FreedoiQ of Speech and Freedcnu of the Press are anong the fundamental 
personal rights and liberties protected by the Fourteenth Ai^ncbnent from 
encroachment by the states. 

8) Freedom of Speech and Press are not absolute rights free frmn 
x'csponsibility. 

9) Justice Story crlaiined that ''reasonably liiaited, this freedcsm Is an 
inestimable privilege in a free govenment; without such limitation it might 
become the scourge of the republic." 

10) States have the" right to punish abuse of this freedcKQ. 

11) A state may punish utterances which endanger its existence. Freedom 
of Speech and the Press does not protect attempts to subvert the government. 
States have the essential right to self-preservation. 

12) It is to be presumed that the state has every right to institute 
such a statute. 

13) Statutes may only be declared unconstitutional where they are 
arbitrary or unreasonable attempts to exercise authority vested in the 
state in the public interest. 

14) Immediate danger is none the less real and sulNitantial because the 
effect of a given utterance cannot be accurately foreseen. 

15) The statute cannot be held to be arbitrary or unreasonable exercise 
of state police power and is sustained in its constitutionality. 

16) The statute was constitutionally created by a legislature acting 
within its legal rights and constitutionally exercising its discretion. 

17) The statute being constitutional, it may constitutionally be 
npplied to every utterance. 

H olmes^ dissent : 

1) In virtue of the scope given the word "liberty" the principle of 
free speech tmist be included in the Fourteenth Amendment. 

2) Do the words used in certain circumstances present a clear and 
present danger bringing about substantive evils that the state has a right 
to prevent? 

3) There is no present danger due to the small size of the group 
sharing the defendant's view. 

4) &very idea is an incitement. 

5) If proletarian dictatorship beliefs are destined to be accepted by 
the majority the only meaning of free speech is that they be given a chance 
to have their way. 

IVy Decision : The statute was constitutional and did not abridge the 
defendant's rights as protected by the due process clause of the 14th Amendment 
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As an initial exercise to £&&iliarize you with the art of 
reading and briefing cases » read the case of GitlcH^ v» New York in its 
entirety* It shcmld soon be evident that constructing a brief is not 
quickly or casually cosspteted# 

I) Does the sample brief accurately present the substance of the 

case? 



2) Might you suggest soine changes or alterations in any of the 
sections? If so^ note and explain how and why. 



In our judgment, the sample brief we gave you is a very bad one. 
If you didn't answer accordingly to the above question, we suggest you 
re-read Gitlcw and try to better our effort once more. 



The second task in this exercise will be for you to brief another 
case, Cantweil v, Connecticut (reprinted in the Appendix to this exercise) « 
You will use this case again in a later exercise. On the following blank 
pages, brief the case following the format and principles outlined in the 
discussion above* 
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GITLOW V. PKOPLK OF NKW VOUK. 

KimOH TO THE filtJ'RKMfi COURl' OF THE bTATK OK XKW YORK. 

4 

Mil. Justice Sanfoki) dcliverwl the opinion of the 
Court. 

Benjamin Gitlow wns indiclcH in the Supreme Court of 
New York, with three others, for the statutory crhne of 
eruninal anarchy. New York Penal Laws, §§ 160, 161.* 
He was separately tried; convicted, and sentenced to im- 
prisonment. The judgment was affirmed by the Appel- 
late Division and by the Court of Appeals, m App. 
Div. 773 ; 234 N. Y. 132 nnd 539. The case is here on 
writ of error to tlie Supreme Court, to which the record 
was remitted. 260tT. S. 703. 

The contention here is that the statute, by its terms and 
as appied in this case, is repugnant to the due pro<^ 
dause of the Fourteenth Araendment. Its material pro- 
visions are: 

" § 160. Criminal anarchy defined. Crbninal anarchy 
is the doctrine that organiEed govemraent should be over- 
thrown by force or violence, or by assassination of the 
executive head or of any of the executive officials of gov- 
ernment, or by any unlawful means. The advocacy of^ 
such doctrine eithei' by word of mouth or writing is a 
felony. 

" § 161. Advocacy of criminal anarchy. Any person 
who: 

" 1. By word of mouth or writing advocates, a^lvises or 
teaches the duty, necessity or propriety of overthrowing 
or overturning organised government by force or violence, 
or by fls.sas.sination of the executive head or of any of 
the executive officials of goveiiimcnl, or by any unlawful 

means; or, , . , • 

"2. Prints, publishes, edits, is.v:ncs or knowmgly cir- 
culates, sells, distributes or publicly displays any bf«ok, 
paper, doeumcnt, or written or printed matter in any 

'W of 190a, fli. SS; 0)n.v=ol. Laws iWf.l, ch. 40. TOa fitatttfc 
wj.* «ri}?in:illy rriatJed itj JfK)2. Ijwvh of 1002, ch. 371. 
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form, containing or advocating, aflvisijr'; or tr -ichiji ; the 
dfjctrine that orgaiiizifj gnvfrnincnt hlmiiM hn fArrtl.n.wh 
b5' force, violence or any unlawful means .... 

"Is guilty of a felony and puuiahafilr " by iiupriM.ji- 
ment or fine, or both. 

The indictment was in two counts. The first charged 
that the defendant liad advocated, advised and tuuglit 
the duty, nece^ity and propriety of overthrowing and 
overturning organized govermncnt by force, violence and 
unlawful means, by certain writings therein .set foith 
entitled "The Left Wing Manifesto"; the second that 
ho had printed, published and knowingly circulated and 
distributed a certain paper called " The Rcvolution;iry 
Age," containing the writingn set forth in the first cuuut 
advocating, advising and teaching the doctrine that organ- 
ized government should be overthrown by force, vioh-nce 
and unlawful means. 

ITie following facts were established on the trial by un- 
disputed evidence and admissions: The defendant is a 
member of the Left Wing Section of the Socialist Party, 
a dissenting brandi or faction of that party formed in 
opposition to itsdominaiitpolicyof" moderate Socialism." 
Member^ip in both is open to aliens as well as citizens. 
The Left Wing Section was organized nationally at a 
conference in New York City hi June. 1919, attended by" 
ninety delegates from twenty different States. The con- 
ference elected a National Council, of whidi the defendant 
was a member, and left to it the adoption of a *' Mani- 
festo." This was publi4i«l in The Revolutionary Age. 
the official organ of the Left Wing. The defendant v, :is 
on the board of managers of tlic pap^ r and wna its biiMuo.'* 
manager. Ho arrangctl for the printing of the paj)or ant! 
took to the printer the nuyiuscripf of the first i«sue which 
contained the Left Wing Manifesto, and also a Com- 
munist Progiam and a Program of the I-cft Wing that 
had been adopted by the conferenre. {Sixteen thousand 

men 
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CHipies were prinlcil, whiHi wore deli\ci or! i\\ Ihr premises 
in New York City Ui^cil as the oHk-c of tlu^ HevolutionAry ' 
Age ami (he hcaiU|unr1rrs of the I^cft Wing, and occupiefl 
by the ilcfcmlnnt and ulher ciflicials, lliosc^ cojjieg were 
paid for by the defendant, as business mnnugcr of the 
pajyer. Employees at this office wrapped and mailed out 
copies of the pnpcr under the defendant's direction; and 
copies were sold from this office. It was admitted that 
the defendi'Hit signed a ciird subscribing to the Manifesto 
and Program of the Ix'ft Wing, which all applicants were 
required to sign before being admitted to membei'sliip; 
that he went to different parts of the State to si^ak to 
brandies of the Socialist Party about the principles of 
the Left Wing and advocated their adoption ; and that 
he w^as responsible for the Manifesto as it appeared, that 
he knew of the publication, in a general way and he 
knew of its publication after^vanls, and is r^ponsible for 
its circulation*" 

There wa^ no evidence of any ^ect resulting from the 
publication and circulation of the Manifesto. 

No witnesses were offered in behalf of the defendant. 

Extracts from the Manifesto are set forth in the mar- 
gin.* Coupled with a review of the rise of Socialism, it 

^Italics are given as in the original, but the j>anigraphing is 
omitted. 

The Left Wing Manifesto 

ls$%ied on Authoriiy of the Conferaice by the National Council oj 

the left Wifig. 

« 

"The world is in ^il Capitnlism, the prevailing sy&tem of 
sodcty; is in process of dfaiintii?rution and colf:ipce. . . . 
Humanity cm l>r ravf^d frnin cxccssc'-^ only hy ihv Communist 

^Jllcvdlufiun. Tii^^ro cnn now hv only tho Sm^i.ilif^in whirJi U m\v in 
topper and pMrp<»H' with tho pnrf^tarian m'ohitionnry sirugglc. 
, .V^Cic s Htniggli* k the heart of Sooiiillsm. Wilkoui strict 
eonfonnily to tht- H«jis itniKsh-, in revolutionary^ impUmtionp, 
Rofrialism Ijcajiiif s titlirr sIimt Ulopinnisni, or A nietho<l of reac- 
tion. . . . The iloinimuif fSoiiarM/n uaitnl with the i ipitnlbti 

26 * 
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condemned the dominant nHKlcraiM .Swialiv,,, " for ifs 
rncognition of Uie necessity nf t[»e ilcniorratic pai Jiaim-M- 
ta.y state; repudiated its iwlicy t.f introdunng SoeinliHi. 
by legidative measures; «nd advocated, in plain and un- 
equivocal language, tJie necessity of flccompIis)iing the 
Commumst Jlevdutbn » by a miliiant and " rcvolu- 
tionarySodaHsm based on " the class struggle " and urn- 



^v«n.mcnts t« prevent a n^volution. Tbc Riu^an Revulniion v.n. 
^ first uct of ai« prdelumt &ummt the «..r and Iraperialim. 
imi pitdotariat. urging on the poorer peasantry, coaqueml po^^•^r. 
^^^t a prolctamn revolution by means af tha BoUhcrik 
^7 f fj^:''^'}^^ Sovicta.'-^rjsmwi»g the new transition.! 
^ofpj^etamnd.ctato«hip. . . . Moderate Sodall^m «, Urn J 
ih^thfi bcH,:^^ democratic parii.menUf>' Mate is il^ 
ba^ for tho introductJOB of Sociidkm. . . . R«x,Iutivn-.tv 
SodaKsm. on U« contrary, insists that tlie dnruwratic pnrliamcn! m- 
rtatc cannier be the basis for tho intrnductiffli of Socii.li^u- tli.'t 
It B ne^rjMo dmroy the pavliammi^- state, and eonstn.rt a 
new state otj^ oi-eanlasd prodticow, n-hifh wUl deprive the bonr- 
Bja^ of pditical power, and functbn as a T*vdutionarv diet afcr.l.ip 
of tte prdctnmt. Revdutioiuto. Sc«-b!i.m alono Is cap,.,J.h> 

SL^ L ^'"".^ "^"^ m-olutbnnr>- m:u^ motion .,,,.1 
p^e^r^n diCtato«h,p. . . . In.pcrinhsn> is dominant in the 
United Stat^, wlueh w now a world po\ryr. . . Tlio war li .s 
ggrandlicd /Txam^ Caphsli^n,, imlead of tt^n,i„g if a. in 

&> not alte^its genenil character; thitj k not the monu^.t of rmoh.- 
IKW but ,t M the moment of rcvdutionat^- rtnigrfc. . . s,nW 
•rej^aloping which verge on m-olutiomrj- anion, nnd in xvhi. h .he 
•ua^a of proJctanan dietaton^hip k appmnJ, fht- .striker-ttcM?;- 
«« tging to uiurp functions of wuniciiul g^<qbiR«nit. as in fi..,u\. 

twns . . TIicw strike viU eonH«ihif,/hiMfHenninlm' r. rfiur,. 
of prdefamn actum in the day. lo m«e. H..volu(i.,s..r^ S.,n.l,.-,n 
nl^I *« ^'randoH.thc .Iriile.l ntal. 

H general nnd nuht: • . .,rike for ,K.!iij>)vI «lije. f i^ ts. and 

linally. dc%H^op the man. poIiUcnl ifrikc ncnin^t CrMRn.,,, n.ul th.'- 
state, lloohif •oiwr^' Socialbnj mu.t b,^ ji^f on (iSL .{r,tcdo< 

■\ • . 
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bili;^i»g ihr powrr of tho mxJctnrial in net ion/' Ihtougb 
iiuisA inclui^trfcl rrvi»Us>. developing into mass pulitiral 
j^tnkrs tiiul " rcvulutionniy mas^ action for the piaj>oso 
of conquering imd dest t oying the parliamentary state and 
cstablisliinK in its place, through a " revolutionary die- 
tators^hip of the proletariat '\ the system of Communist 
Socialism. The then recent strikes m Seattle and Win- 
nipeg* were -cited as instances of*a developmenl alrcatly 
verging on revolutionar}- action and suggestive of prole- 

of tlie proletariat, engage directly in these strufK^^^ while craphr.su- 
ing the revolutionjiiy puiiiobTiJ of Socialism and the proletarian 
xnovOTicnt. The m:iss t^trikes of the American proklnriat pro\nde 
thc^itcrial basid out of which to develop the concept*^ and action 
of revolutions r>^ SocLnlifOT. . . . Onr task . , . is to articiH 
l*ite and organize the mass of the unorganized industrial prcik'tarint, 
which constitutcc; the bos^is for a militant Socialism. Tlie Ftruggle 
fo?the rcvolut5onar>' industrial unionism of the proletariat becomes 
an uidispcnsablc phase of revolutionary Socialism, on the basis of 
\jhich to broiiden and deei)en the action of the militant proletariat, 
developing r^p'c*' for the ultimate conquest of power. . . . 
Re\'olut40i1ar)' Socialism ailhcres to the cla«s slruj^le bc-causc tlirough 
the class struggle alone— the mas^ stniggh"^— can the industrial 
proletariat f^ecure immcirmle concc^sioiis and finally conquer power 
by organizing the industrial government of the working class. The 
chi«s stmuftle is a politir.il struggle ... in the sen^ that its 
objective; is politieal— the overthrow of the political organization 
uiK)n which capitalistic i»x]>loitntion deiiends, and tho intrcKiurtion 
of a new BuciaJ system. The direct objective is the (inquest by the 
proletariat of thi- power of the state. Riivolutionary Socblu^n) duos 
not pni]>OKr to ' capttirc * the bourgt'oifii pariiamentary state, but to 
ronc^ucr and de:>troy it. ilcvolutioniiry ScK-ialis^m, ai^cordjurfy. rijpu- 
dimes the* |H)iicy of intrcHlucini^ Socialii^m by mi-ans of hl!;i^h»^Jvc 
i«r;»i;ures on the huAy of the iKJur^jroin Klafc. ... It pnijK^scs to 
conqufr by nunns uf |mli!iiMl action ... in tho rcvohifionnry 

i Foot note i c^»rtriiu*««f on fulhi^tHf t^i^CK.) 

^Thqrv wa- tf-tiiuuny at the trial that 'Miurc was an cxicn^U'^i 
Ptrikf at Winnipeg commonrini; M.^y 15, IIU!), diirin^: which the pro- 
ilnrttiin an<l ^up]>ly uf n«H'f'>.-itif'>, tran«^|K»rf:ition, ]x}^Ui\ nnd 
tfWrapWr rumfnii!itr;ihoii and fur and : Military i)nitiHMiun mcvc 
fU^pfiidiHl or .i-rifu ly^curlaihil" , 
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tarian dietator.4iip, hi whlvh tiK .>^trILr>^uo,;r«r^ ^Au 
"tiying to usurp the fuudioitb of niMiifliK.I -mmhj^ 
ment^'; and revolutionary Foeiali" in, it ^van ur^rr.] u.u<{ 
use these uiahs industrial revolts to broaden ih ' yinkv^ 
make it general and militant, and <1evelop it into mn.^.s 
political strikes and revolutionary massaclio!i for the an- 
nihilation of the parliamentajy st.ite. 

At the outset of the trial the defendant s coun-el 
objected to the introduction of any evidence under the 

Marxian .sense, which doc^^ nut simply moan i/arii:tnKJttari^m, but the 
ciass action of the prdctariat in my form having as obirttixc 
the inquest of the power of the state . , . Pttrlianipnf,iry arf 
which emphash&cs the implacable character of the cla^^ Jtru-Qlr is -.n 
indispensable meaa.s of ugifution. . . . But parliimicutarUm r:in- 
not conquer the power of the state far the pruletaiiat. . . . ji is 
accomplished, not by tluj legislative representafivr.^ of the proKiuri ii , 
but by the mass power of the prolelarlut itt actiov. Tiic fujm in.- 
power of the proletariat inheres in the palitlrai nms!^ stril i^ in u.-ini- 
tlie industrial mass power of the prdetnriat for |i^aiti<al f>b]^^niv^>. 
Kevolutiomiry Socialism, accordingly, recognizees ^h.it the ^sprl'inr 
form of proletarian politicsil action 'is the fwHtiml viax^ stnfc, 
. '. . The jKJwer of the proletarLit be^^ fiindamcntully in ii- vuu^ 
trol of the industrini prnce?^. The mobilisation of tfii> contn*^ n 
action again^^t the bourgotrfs state and Capitalism mcan,^ fht* md or 
Capitalism, the mitial form of the revolutionniy nmsi^ iwuon th.jt v. HI 
conquer the {sower uf the state. . . . The re^ohuion .sMrfrt ^vi!h 
strikiis of protest, devdupinjj into mass i>o!itira] .^frikts and then uho 
revolutionary nm*« action for the ctuiqiicst of the powt-r of tho st.nc. 
Mass action becomes |Hjlitir.il in purpok' while e\tm-pnrlbnK>»i:nr> 
in form; it is equally a prucc^j^ of nnolutiun and the rovi^hition its; !f 
in ojH-ration. The final oJije^tivc of ma-- :\cUim u the (snujtuvf nf 
the |x>wcr of the state, the annilnlntiun of the bottr.4vtii> p nli-nnrntni v 
fitatc and tlie inlrtnlut tion of ihn im\<\uvn pnih'tjriau, • ? ttt , iunc 
tionitig us a rcvohitiomiry dirtiiUir-liip tlu* ptoUM:iri:if . . . 
The l>ourgc%)i> parliruncntary ^tate u the Jr^.m o( tlu I»o,]r;^t' ^iM*' for 
the corrHuu of the prolofnrla. ^flu* rovolnnonary prt»l'r tru. mu-!, 
acfofI><ngty, disfniy this ^U\h\ ... It is thm-itin' fuvi«sr .iry tljMt 
the pn)lHuriat organize its own t^iniv far the com .on aud supitrvf^/^ou 
of thf* buunjcoisie, . . . Prolct;inan tficitttor.-^hip :\ nwji,i\\um 
of the necessity for n re\'oIutinnHry J4l:»te lo ciK»p. ind.Kujipn^s ihe 
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iiKlictnieiit on the grounds that, iis a matter of law, the 
Manifesto "is not in txintrnvcntion of the statute" ami 
that " the btntuto is in cun4raventioii of the clue process 
clause of the Fourlrcnth Amendment, This objection 
was denied. They also moved, at the dose of the evW 
dcnce, to disiniss the indictment and direct an acquittal 
"on thcgrounds^ stated in the first objection to endence'', 

bourgeoisie; it is cqunlly a recognition of the fact that, in the Com- 
muuist recon^lniction of society, the prolefciriat as a duss alone 
counts. . . , The olj machinery of the state cannot be used by 
the revolutionary proletariat. It mu$t iH^dc^^truye^l; The prdetariat 
creates a new st'^te^ bnscd directly tipon the industrially organised 
producers,. u}>t)n the iiidtistria! unions or Soviets, or a «)inbinatiQn of 
both. It is this state alone, functioning as a dictatorship of the 
proletatiat, that can realize Socialism, . . . White the dictator- 
ship of tlie proletariat performs its ncgativo task of crushing the old 
order, it perforniH the posit Ue task of constructing the new, Toi^ether 
u-ith the gcivernmcnt of the proletarian dictutnraJiip, there is developed 
a new * government/ which is no longer government in the did sense, 
einco it concerns itsdf with the nmnagcfnent of prtKluction and not 
with the govcmrocnt of person^^. Out of workers* control of iadastry, 
introdiic/Hl by the proletarian dictatorship, there dcvdops the ©5m- 
plete structure of Coramtmist SocialLsrn,— industrial self^ovemraent 
of the communisticany organized producers. When this structure is 
coinj>leted, which implies the eomplele expropriation of the bourgeoisie 
economically and politically, the dictaion?hip of the prolet^rbt ends, 
in ili? plnt^ cominir the ftill and free social and individual ai^onomy 
of the Communist onlcr. . It is not a ppoHem of ipffnediato 

revolution. It is a problem of the immediate revolutioiW struggle, 
Tlie revolutionary e|Kirh of the final strugglo against Capftalism may 
Inf^t for yciir^ and tea^ of yean?; but the Communisi International 
offers a policy and pn^^raai immcdiale t^d ultimate in ftcoi^e, that 
providos f(ir the imme'li itc vhm stnigglc ngnioKf. Capitalism, in its 
revolutionary implitation?^, and fur the ruial act of the conqnnjt of 
power. The oJd ordrr ir? in dc-^^ay. Civilisation is in collai^e. Tlic 
pniletarmn revolution and the Coiomunlsf r<Toastnirtion of society— 
the $truggU for fAm' -i^ now indi?5{)cn«ible. Tliit^ is the mes^sage 
of the Communist Intprn^nonnl to tJ^^ workern of the %vorid. 'Hie 
Oimmuni.st Inti nfatiiJnnl c.»I!s ihn prolctarLat of the world to the final 
Ptnigfjle!" 
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and again on fhn ground- ihnt "IIh- iiHlicfinpDt d.. , u< \ 
charge ail offense " and the evideiuf: " dot^s imt an 
offense." These jwoiioiis were alio ilciiml 

The court, ainoiig other things, (liarged the jury, in 
substance, tijat they must deteriniiu! %vhat was the iuU-ui. 
purpose and fair meaning of (he Manifesto ; that it& wortis 
must be taken in tlieir ordiunrj' jneanhig, as they would 
be understood by people whom it might reach; that n 
mere statement or/^na}ysis of socaal imd economic facts 
and historical incidents, in the nature of an ei?Ray, accom- 
panied by propheig' as to the future coun^ of events, hui 
with no teaching, advice or advocacy of action, would not 
constitute the advocacy, advice or teaching of a doctrine 
for the overthrow of goverimient within the meanhig i>f 
the statute; that a mere statement that.unlawfjii nets 
mig^t accomplish such a purpose would be insufftoionl. 
unl^ there was a teaching, advising and advpracy of 
employing such unlawful acts for the purpose of oNt i- 
throwing government; and that if the jury ha<j a itason- 
able doubt that the Manifesto did teach, advocate or 
advi^ the duty, necessity or pi-opriety of using unlawful 
m^ns for the overthrowing of organized government, ihe 
defendant was entitled to an acquittal. 

The defendant's counsel submit fed two rcquesls tt> 
charge which embodied in substance the statenuiit tljnl 
to constitute criminal anarcliy within the meaning of tin- 
statute it was ne<«ssary that the language UH?d or jnib- 
lished should advocate, teach or advise the duty, nee<??sit> 
or propriety of doing "some definite or itumetliatr tn'.i 
or acts " of force, violence or unLiwfidncss diitH-tPd toward 
the overthrowing c»f organized govcinmrnf Thc.^i' were 
denied further than had been chaiged. Two other re- 
quests to charge embodied in substance the statiMiu'ni 
that to ^institute gtiilt the htngunj-e used or publiii'hpil 
must be "reasonably and ordhiariJy calculated to incite 
certain persons" to acts of force, violence or unlaN\'{iihH's.s, 
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with tlm objQct of ovcrthrcmiug orgajumi gc^vcnimcnt. 

ThciiO wcve al«> dcnicil. , , , . t 

The Ain>clbte Division, after setUng forth extracts 
from the Manifesto and rcferiing to the Uft Wing and 
Comiminist Progmjns public in the same issue of the 
Rcvohitioiiary Age. said: * *'It is perfectly plain that the. 
plan and' pun^ose advocated . . • contemplate .he 
overthrow and destmction of the governments of the 
United States and of all the States, not by the free action 
of the majority of the i>cople througli the ballot box m 
electing representatives to authorize a change of govern- 
ment by amending or dianging the Constitution, . . . 
but by immediately organizing the industrial proletariat 
mto militant Socialist unions and at the earliest oppor- 
tunity through mass strike and force and violen«;. if 
necessary, copipelling the government to cease to func- 
tion, and tbcn through a proletarian dictatoi-j4iip, takmg 
charge of and appropriating all property and admmistcr- 
ing it and governing throu^ such dictatorship until su^ 
time as the proletariat is permitted to administer and 
eovem it . • l^^e articles in question arc not a 
dLussion of ideas and theories. They f vocate a doc- 
trine deliberately dctcmined upon and planned for md - 
tantly disseminating a propaganda advocating that it is 
the duty and necessity of the proletariat engaged m 
industrial pursuits to organize to such an extent that bj 
massed strike, the wheels of government may ultmiately 
be stopped and the government overthrown . • • 

The Court of Apjocals held that the Mamfesto advo- 
cated the overthrow of this govcniincnt by v,olcnc>e. or 
by unlawful means.- IrM^n^c^oj^ni"^^^^^ 

"lOrAnp. IViv. 77;j. 7S2, VM. . 
• -nl ^ Y ns. An.! the two jiids*^, conslittHmsi Uie 
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.ing the views of a nuijority of the {-rsurt.*^ it \\:t- «iid: 
"It will fx* seen . . . 4hot this defcjKlnut thn,;ijfli 
the mnnifcsto .* . , advocate*] the dc^trurlioji of the 
state and the establislnncnt of tU'^ rlictJitovsliip of the 
prolefariat. . , . To advo^ite . . . tlu: conimif - 
don of this conspira(y or action by mass strike whereby 
government is crippled, the administration of justice 
paralyzed, and the health, morals and welfare of a com- 
munity endangered, and this for th« purpose of hringin;? 
^i>out a revolution in the state, is to advocate the over- 
tlirow of organised government by unlawful mcins^" In 
the other * it was said : "As we i-ead this manifesto . . . 
we feel entirely dear that the ji'rj"^ were justified in 
rejecting the view ibst it was a mere academic and harm- 
less discussion of the advithtoges of communism and 
advanced socioh'sin " and ** in regarding it as a justifica- 
tion and advocacy of action by one class which avouM 
destroy the ri^ts of all other classes and overthrow tin; 
state itself by use of revolutionary mass strikes. It is 
true tliat there is no advocacy in specific terms of the 
USB of . . . force or ^doience. There was no need to 
be. Some things are io commonly incident to others tlmt 
they do not need to be mentioned when the umlerlying 
purpose is d^cribed.'' 

And both the Appellate Division and the Court of 
Appeals held the statute constitutional. 

Hie sp^^fication of the erro.s reli^ on relates solely 
to the specific rulings of the trial court in the matters 
hereinbefore set out.* The con-ectuess of the vcnlict is not 

MRnifcsto: " Re\-t4ution for ihc y\\T]io?p of overt Iin.v.;ii>; tin- prt-i tit 
fonii anii the ostaUislittt iKiliiical bjvtrJii oi 'dw I nttotl Stnit-s I'uv- 
^m^t by direct mc:Ui« i.Ulu-r thau hy cotwciiuuon.ii llu:l(^^ it 
tbcrek dearly advoc:il»ti and dcfcntfi**! , . ."p. 

• Pages 14t, 142. 

1 Piges 149, 160. 

■Exceptions to ai! of those rulinj^^ InU Inx-n Jtily (ufcui. 
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questioned, as the cn:<' %vas submitted to the jury. The 
sole coiitcntitm hen* is, csstnUinlly, that as there was no 
evidence of any eoncrefo itsult flowing from the publica- 
tion of tho Matiife«-t{» or of circuinstannes showing the 
likelihood of such ix'wdt. the statute as construed and ap- 
plied by the trial couit penalizes the mere utterance, as 
such, of "doctrine" having no quality of incitement, 
without regard either to the circumstances of its utter- 
ance or to the Hkeliliood of unlawful sequences; and that, 
as the exercise of the right of free expression with relation 
to government is only punishable " in circumstances in- 
volving likelihood of sul)stantive evil," the statute con- 
travenes the due process clause of tlie Fourteenth Amend- 
ment. The argument in support of this contention rests 
primarily upon the following propositions: 1st, That the 
" liberty " protected by the Fourteenth Amendment in- 
cludes the liberty of speech and of the press; and 2nd, 
That while liberty of expression " is not absolute," it may 
be restrained " only in circumstances where its exercise 
bears a. causal relation with some siibstantive evil, con- 
summated, attempted or likely," and as the statute " takes 
no account of circumstances," it unduly restrains this 
liberty and is therefore unconstitutional. 

The precise quastion presented, and the only question 
which we can conader under this writ of error, then is, 
whether the statute, as construed and applied in this case 
by the state courts, deprived the defendant of his liberty 
of expression in violation of the due proc^ clause of the 
Fourteenth Amendment. 

The statute does not penalize the utterance or publica- 
tion of abstract " doctrine " or academic discussion having 
no quality of incitement U> any concrete action. It is not 
aimed against mere hi.sturitail Oi* philosophical essays- K 
does not restrain the advocacy of clianges in the form of 
government by eonstitution.nl and lawful mejin.si. What 
it prohibits is language jwlvocating, advising or teaching 
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the overthrow of ori.-nni;^e.) gnvcrnmcis! by im1;iv ful 
WMjans. These wojtls imply urging io action. Advotaey 
is defined in the Century Diciionary as: " 1. Thn art of 
pleading for, supporting, or rccommending; urli^c 
espousal" It is not the distract "doctrine" of over- 
throwing orgaiii^ietl govcnmient by unhiwful means whif h 
is denounced by the statute, but the advocacy of action 
for the accomplishment of tliat purpose. It was so m.h- 
strued and oppliotl by the trial judge, who specifically 
chargcKl the jury that: "A mere grouping of historieal 
events and a prophetic deduction frum them would neillier 
constitute advocacy, advice or teaching of a doctrine for 
the overthrow of government by force, violence or unlaw- 
ful means. [And] if it were a mere essay on the subject , 
as suggested by counsel, based upon deductions froni al- 
leged historical events, with no teaching, advice or ad- 
vocacy of action, it would not constitute a violation of the 
statute. . . 

The Manifesto, plainly, is ncitlier the statement of ab- 
stract doctrine nor, as suggested by counsel, mere predic- 
tion that industrial disturbances and rcvolutionaiy mass 
strikes will result spontaneously in an inevitable protcK.s 
of evolution in the economic system. It a/.lvocafes a nil 
urges in fervent language niaf^s action which shall pro- 
gressively foment industrLil disturbances and thronglj 
political mass strikes and revolutionary- mn.«« action owr- 
throw and destroy organised parliamentarj' government. 
It concludes with a call to action in these words: " The 
proletariat revolution and the Communist reronstrurtion 
of society — the struggh for (hear—is now indifpens-'ible. 
. . . The ConinnuiisiBhteriifllinnal rails the pnjle- 
tariat of the world to thelfnal st niggle!" This is not the 
expression of philosophical ah»{rnclion, the mere predic- 
tion of future events; it is tho language? of direct 
incitement. 

The means ajlvoeatetl for bringing aboiH the dostruction 
of organiEctl parliament. uy e;ovenimcnt, namely, mass in- 
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dustria! revolts usur|iiiig the* funclion$ of munieiiiuil gov- 
cninicnt. jHiIiCk-al iiuiss :<U ikcss UircTtcHi Dguiiis^t ihn parlia- 
monlaiy state, ?,nd revoliilionniy nin?s action for its final 
destniction, nccrssiu ily imply the use of fcntt^ and violence, 
aud in then* essential nature arc inlicixnitly unlawful in a 
const it uf ional govcraincnt of law And order. That the jurj*^ 
were wnrrantet! in finding that the Maniff^to advocated 
not merely the abstract doctrine of overthrowing organ- 
ized government by force, violence and unla\vful means, 
but action to that end, is clean 

For present puipcises we may and do assume that 
freedom of speech aud of the prc^ — ^whidi arc protected 
by the First Amendment from abridgment by Congress — 
are aniong the fundamental personal rights and ''liber'* 
ti^ protected by the due process clause^ of the Four- 
teenth Amendment from impairment by the States, We 
do not regard tlie incidental statement in PrudmtiQl Im. 
Co. v. Cheek, 259 530, 543, that the Fourte^th 
Amendment imposes nor^tricfionson the Stat^ (^nc^m- 
ing freedom of spcedi, as determinative of this question.^ 

It is a fundamental principle, long estabhslied, that the 
fre^om of spcech^^d of the pi ess whicli is s^red by 
the C!cnstitution, does not confer an absolute right to 
speak or publish, without it?sponsibility, whatever one 
may choose, or an unrestricted and unbridle license that 
^ves immunity for every possible use of language and 
prevents the punishment of those who abuse this freedom. 
2 Story on the Constitution, 5th cd., | 16S0, p, 634; 
Hobertsan v, Baldwin, 165 U. S. 275, 281; PaUcrson v. 
Cdoradu, 205 U. 454, 402; Fox v. Washington, m) 

^ , I 1 ■ . 

•Coinfiar^ Patlei'nou v. Colnrrido, 20-' X",, S. 4rii, AC'2] Tv'hilng v. 
A'cie Jemey, 211 U. 7H, \m; C,<i»iH^n> v. /t'a».wn, m V. S. 1, 17; 
Fox V. Wwih'mylvH, TAt V. S 37.1, 1*70; Schafiht v. Vnited S^tat^s, 251 
U. H, m, 474; OUbcrl v, Miuuvsotu, '^.-ji U. H. .'i25, 3;W; MejjtT v. 
Ndnw.Kfl, lTi2 U. S. 'm, mt; 2 Siory C»n fho ConytiUilioii. f»lh 1'a\., 
I VJM, |i. m. 
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U. S. 273, 276; ScJiench v. VnM Siatca, 24U ['. ^ i; 
^rakmrk v. United Slattm. 24U U. S. 201, m; DcL v 

U. 8, 325, 332; Wmcn v. Ufutcd States, (C. C. A.) m 
i*od ?1S, 721. Reasomibly ^nked, it wav said hy Story 
lu the passage dted, (his freedom is inesturmblc privi- 
lege in a free govemmeat; without sudi liinitution, it 
imght bmane the scomgQ of the republic. 

^^Kt excrme of its police po^-er may 

puBish tho^ who Abuse this hxdmn by utterKiices inim- 
ical to the puWic welfare, tending to corrupt pubUc 
morals, mcite to crime, or disturb the public peace, is Hot 
opea to question, BobertMon v. Btddmn, mpra, p 2S2 - 
PaUmon v. Colorado, mjm, p, 402; Fex v. Waslunaton 
P- 277; Gilbert v. .Vmeiota, ^pra, p. 339; pL^/e 

^ f 'i^i* ^•'"^^ Wash, 351. 359; S/afc 

18, 27. Thus It was held by this Court m the Fox Case, 
that a State way punish pubUeatitms advocsitiiig and 
encouiti^ig a bmch of its criminal lau-s; and, in the 
(rilbert CoK, that a State may punish uKcrauces teaehinjr 
or advocating (hat its citixeiui should not assist (ho United 
btates m prosecuting or carrying on war with its public 
eufimies. *^ 

And, for yet more impcwative reasons, a State nniy 
puiiMh utterances endangering the foundatbns of orcan- 
iised goveiiiment aud threatening its overthmw by unhm- 
ful meaim. These m^ril its oun existence ns n cun^ 
stitutjonal State. Freedom of gpcccli niuf pn>s<. .-nM 
htory {supra) docs not protect UL^urbaita's to the public 
peace or ihv. attempt to subvert the government. It dix-s 
not protect pnbhcations or teachings which tend to suh- 
ycrt or nnijcril the governmeni or (o imiK-de or hindor it 
m the piTfonmutw of its govenmu-nud thuii^. v 
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Ifdm, supra, yt. 275. It docs imi pi-otcct iiti!»liintjont 
prompt tug the tivntluow of government by fmce; thf 
puuiduiiont of thaw- who pwhlii'h articles whicli tend to 
(kstroy organixed society being essential to the security of 
fimlom and the stability of the State. People v. Most, 
$upra, pp. 431. 432. And a State may penalize iittciances 
%vhicl» openly advoeiite the overthrow of the rcpitssenta- 
tive and constitutional form of government of the United 
States and the several States, by violence or other unkw- 
ful means. People v. TJoyd, 304 111. 23, 34. See also. 
State V. Tachm, 92 N. J. L. 269, 274; and People v. 
Steelik, 187 Cat 3CI, 375. In short this freedom does 
not deprive a State of the primary and essential right of 
self preservation; which, so long as human govemmeulH 
endure, they cannot be denied. Turner v. WUUaum, 194 
U. S. 279, 294. In Toledo Nmospaper Co, v. United 
States, 247 U. S. 402, 419, it was said: "The safcguartUng 
and fructification of free and constitutional institutions 
is the very basis and mainstay upon whidi the free<bm 
of the press rests, and that freedom, therefore, does not 
and cannot be held to include the right virtually to 
destroy sucli institutions." 

By enacting the present statute the State has deter- 
mined, through its legislative body, thai utterances advo- 
cating the overthrow of organized government by force, 
violcmcc and unlawful means, are so inimical to the gen- 
eral welfare and involve such danger of substantive evil 
that they may be penalized in the exercise of its police 
power. That determination must be given great weight. 
Every presumption is to hv indulgwl in favor of the 
validity of the slntute. Mvglcr v. Kanswi, 123 V. »S. C23. 
G61. And the C£i.«=<5 is to be considered '* in the liglit t»f 
tfae principle that tlie Htntr is primarily the judge of n-gii- 
lations required in the inteiest of public safety and wel- 
fare; " ttJid that its iMilirr " Ktatutt-s may only bt; dnclan-d 
umu'inslitutiunul whi if tiicy are arbitriiry or unreason- 
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ablf attempts) to f vercir^^ uuthoiity v(.-,tf^l in the- ^tn\>- 
in tlie public: intoiLKt." ^rrcal Nnrthtrh /??/. v. Ciuai 
City, 246 r. S. 434, 439. That uttcranw- inritint; <o flu- 
overthrow of tuganistctl government by tu'ilawful incm... 
present a sufficient danger of subitantive evil to briij,". 
their punitshment witliin the range of legislative rlitric- 
tion, is clear. Sudi utteranecii, by their very nature, 
involve danger to the public peuev and to tho^ security of 
the State. They threaten breadicF of tho peace and 
ultimate revolution. And the ujimetliate danger is none 
the less real ajid substantial, because the 00*601 of a given 
utteran(^ cannot be accurately foreseen. The State can- 
not reasonably be required to measure the danger from 
every such utterance in the nice balance of a jeweler's 
scale. A single revolutionary spark may kindle a fire 
that, smouldering for a tune, may burst into a Mvrcpin;; 
and destructive conflagration. It cannot be said th.it ihf 
State is acting arbitrarily or unreasonably when in tho c\- 
emsc of its judgment as to the meaisurcs noa;s?ary in pm- 
tect the public ywace and safety, it seeks to extiugui^^h t)u? 
spark without waiting until it has cnkmdled tho flame w 
blazed into the conflagration. It cannot reasonably be n- 
quired to defer the adoption of measures for its own pe.ici- 
and safety until the rcvoluiionaty iif teranees lead to act 
disturbances of the public peace or imminent and iin- 
incdiatc danger of its own destruction; but it may. in i)u- 
exercise of its judgment, suppress iho threafcncil dangc? 
in its indpicnc>*. In People v. Llmjd, supra, p. 35, it 
was aptly said: " Manifestly, the iesislatiire has authority 
to forbid the advocacy of a doctrine «lesigncd ami iiitemlivi 
to overthrow the governnieni willunit waiting umil thrrc 
is a present and imminent Uuiigcr of the success I'f tlu' 
plan ndvo^tcd. If tho State wri-e compelled to wni( 
until the apprehendwl danger Iteeame ecrtaui, then its 
right to protect itself would ct^nc iiitw bcnig .simultanr. 
ously with the overthrow of the {ii'vernmcnt, wlirn tluMi- 
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\\mh\ hv noltla'f pniM-itnijifr oftu»M> -nor vmrln fur the 
etjft«n'iii<»n{ ul" llic law." » 

W« c^^^mo^hoM thai the pwmn .Mnlufn is an arbiiiaiy 
or ujucjiMuiuMc eNC'ipi«L' of the |)nluo power of the Stale 
ujiivuiTiinfably iufiingiiig'the frcrtloin of spwch or press; 
and we iiuisil ami do sustaiu its couatitutionality^ 

This being 66 it may be applicfl to every uttei^nce— 
not too trivial to Ik; Ix-'iicnth the notice of the law— which , 
is of such a vharacfoi^ and used with such intent and pur- 
pose as to bring if within the prohibition of tlie statute. 
This principle is illustrated iu Fox v. Washinytan, supra, 
p. 277; Abra/ns v. Umted^tatts, 250 U. S. 616, 624;' 
Schacfer v. Umtcd Stales, supra, pp. 470, 4S0; Pierce v. 
United States, 252 U.,S. 230, 250, 231; »° and Gilbert v. 
Uimiesota, supra, p: 333. In other words, when thciegis- 
latiTO body ha.s determined generally, in tlie constitu- 
tional exercifcc of its discretion, that utteran(»s of a cer- 
tain kijKl involve sucli danger of siibstanti\"e evil that tJiey; 
inay1>« punlsheil, the question whether any spedfic utter- 
^ aiice coming within the prohibited class is likely, in and 
^ of itself, to bring about Iho substantive evil, is not open to' ' 
consideration. It is sufficient that the statute itself be 
constituti<mal and that tlic use of the language comes 
within its prohibition. j 

It is clear that the question in sui^i cases is entirely 
diffeient from that involved in ihdsc c«ses where the 
statute merely prohibits certain acts involving the danper 
of substantive evil, without any leferonco to language it- 
sc'f, and it is nought to apply its provisions to language 

Hii..^ n ffmicf^ i-: lo m» iiiih I) of tin- Jn-isiun as rchifcs <» the con- 
vii«ign iiiiili>r liic iliin! itmu\. In cr.n.•'i(ip^ill^ f)ir ciTi'ct. of »lp- 
mHiii.. iiikI't fhr K..,{>iiHnjft' Act of VJ\7 nwl ihc ainfiiilmeiit td. lOLS, 
the «ii (iwlii.ii iiniH \,v kfjii HI riiimi Ik-Iusth imhrUnciits mu]vT thu.-e 
}imvi>ii.ii.« tthiili .-|.r»Mli/.,,|ly iMiiii.'Ii n:il:iin iitlir.iiHi's, anil fluin- 
whuh iiivrfly j.iini, h :^|i.cin. .| .ici- in gcnfj.d trjin-, without NjHvinc ^ 
hU tk.ux to the u.M gf Iaii;'.ti.nj» 
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used by the- «k-f<'H.I.'.iH f',r t!|.- JHi!|,., c „f , . ' ... 

the prchibitnl ^v.MlU,^. Thm, ii U ct,),i, ::,!( • tl,;.; il.f 
statute canm.t be applied to fbf hui^jjifi;' iiu-r; Ky :,; . 
fDudaiit k'cau.-i.' of if.s protecliun by the frvi-flutu I'.r -^^,v.,^U 
or press, ii must ncftssarily Ic found. a« an orJ;;iii-d rjuf - 
tion, without any previous dc^rjiiination by the k-;-la- 
tivc body, whether the specific lnftgu..fre u^jd inrwl.ed 
sudi likelihood of bringing aliout the sulM.mtivc v\ \] 
to deprive it of the constitutional protection. In tuch 
cases it lias been held that the genet al provisions u: the. 
statute may be constitutionally appUcd to the n^Lciile 
utterance of the defendant if its natural tendency antl 
prdwblo effwt was to bring about the .«ubstanli\e evil 
which the legislative body might prevent. Srhencl: \. 
UnUcd Slates, supra, p. 51 ; Debs v. United Statrn. supra . 
pp. 215, 21 G. And the general statomeut in the .^rhr^'cf- 
Case CP- 62) that the " question in everj- ease h whu 'Mv 
the words are 'used iu such circumstances and are of such 
a nature as to create a clear and present danger that tjjoy 
will bn^igaljout the substantive evils,'*— upon which great 
reliance h ph&nl in 4ke defendant'^ argument— was n'umi- 
fcstly intended, as shown by the context, to appl>' only in 
cases of. this class, and has no application to tho.-e liUe' ijjc 
present, where the legislative body itself has pivviou«l> 
determined tha dimger of substantive evil ari?ini; frojn 
utterances of a sjjecificd character. 
• The defendaht's brief does not st^pnrntely disfus< njiy 
of the rulings of -the trial court. It is only ncce.*?.'jry ia 
say that, applying (hi general rules alre;uh siate.l. wdhnl 
that none of them involvwl any inva-iof) of the i.-u>iiiu- 
tional rights of the defendant. It was m<f neioNiry. 
withhi the ineaning of the statute, (hat the .Iciei.lim 
slumld have advoeaied "sonjo dertiUte w inintrviiair .id 
or acts " of forw, violenee or unlau Itdnt v^s. h v as sufii- 
cient if sueh acts uvre advoeiheiHii pvner.il i<-i u!<: ;njd 
it was not i^sfeiitial that their immediatr cxeeiiti. -n sIkmiM 
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have IxTii aclviK^tUHl. Ts'or \va-» it necessjuy Hiat ihc« 
language sItouM hnvu Ihth " if a.«rtii:il»1y nn*.! ordiimrily 
calctilatcd fo incite minin persons" to nvis of ft»r(«, vio- 
lence or unlawfulness. Tho advoivncy need nol be ad- 
dressed to specific persons. Thus, the publication and 
circulation of a newspaper article may be an encourage- 
ment or endeavor to persuade to murder, althougiv not 
addressed td^any pa-son in particular. Queen v. Most 
L. R., 7 Q. B. n. 244. 

We need not enter upon a consideration of tlie English 
common law rule of sc<!itioui- lilw?! or the Fe{leral Sedition 
Act of 170S, to which reference is nuide in the defendant's 
brief. These are so unlike the present statute, that wc 
think the decisions under them cast no helpful light upoii 
the questions he^. 

And finding, for the reasons stated, that the statute is 
not in itself unconstitutional, and that it has not been 
applied in the present case in derogation of any constitu- 
tidW right, the Judgment of the Court of Appeals is 

*' Affirtnrd. 
Mb. Justice Holmes, dissenting. 

Mr. Justice Brandeis and I are of opinion that this 
judgment should be revci-scd. The general principle of freu 
speech, it seems to me, must be taJion to be included in 
tlie Fourteenth Amendment, in view of the scope that has 
been given to tho word ' liberty ' as there usetl, although 
perhaps it nmy be acc^pU'd with a somewhat larger Inli-* 
tudo of interpretation than is allowed to Congress by the 
sweeping language that governs or ought to govern the- 
laws of the Uniterl .Stnfos. If I am right, tlien I think 
that the criterion sanctioned by the. full Court in Sc.hciuh 
y. Unit f (I Slutf% 240 U. S. 47, ;Vi. applies. " The qur^,ij(>ii 
in every rnsr is inhether (he won is ustu! aru usetl in such 
^pcumslanees and um of sneh a naturi; as (u create a clear 
andprcsfnl danger that thry will hring alxnit the j^'ibsfau- 
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tive evils that jthc State] h-«v .q rj:;l,i !i, pt-M i.i." Ii ^ 
true that in my opinion this ailerifHi wa- dep irrr-l fi an 
in Abrams v. United Stotp^^ 250 T*. S. GIG, but the eon- 
vietioixs that I exprcsscrl in that ea!=^e hw too d« cp for it {,» 
be passible for me as j-et to l»elie\x- that it anri Sdiacfcr v 
United Slat€S,25l U.R.4GG,havc settled the law. If what 
J *ynH.t!i5 is applied, it h inaiufcst that there - 
present danger of an attempt to overthrow the 
govenuncut by force on the nart <if the adniiUcdiv_.s:nolL 
minority who shored the defendant 's vicw^. It is id That 
this lilahifeirto was iii^^^ than a theoiy, that it was an in-- 
citement. Every idea is aii iiidtomeut. It ofTers it.«jelf 
for belief and if believed it is actwl on unless some other 
belief outweighs it or some failure of enci-gy stifle^ the 
momncnt at its birth. TbcLOnly difference l^etwccn the 
^expression of an opiaion and an lueitement m the nar- 
rower sense is tlie qieakcr's entJiusia-sm for the re»idt. 
Eloquence may set fire to reason. But whatever may b(^ 
thought of the redundant discourse before us it h.nd no 
chaace of starting a present conflagration. If in the 
long run the beliefs e.%7>ressed in proletarian .Uclator^hip 
are destined to be accepted by the dominant forces of the 
community, the only meaning of free speech is that the\ 
should be given their chance aiid have their way. 

If the publication of this document had been bid as nn 
attempt to mdnce an uprising against government at erne 
and not at some indefinite time in the future il would 
have presented a different question. The object wcnild 
have been one with which the law might deal, suhjed tu 
the doubt whether there was any d.-m^er that the juiblii-i- 
tiou could produce any ivftult. or in uthi-r words, whfther 
it was not futile and ioo n nivio from pos-ibic ftui- 
sequenccs. But the indict nu-nt ulh-ges the puMicalion 
and nothing mom. 

{».''»02T*~25 in 
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. CAKTOELLetau V. CONNECTICUT. 

APPEAL FROM AND OamORABX TO TBS SUVB&lAMi CtJURl' c 

saw»s OP coHHBoncuT. 

Mr. JifsTiCE RoBEirr§ ddivered the opinion of the 
Court. 

Newton Cantwell and bis two sons, Jesso and Russell, 
rnenibers of a group kno^Yn as Jehovali's Witnesses, and 
claimiDg to be ordained ministers, were arrested in New 
Haven, Connecticut, and each was charg^ by information 
in five county with statutory and common law offense 
After trial in the Court of Common Pleas of New Haven 
County each of them was convicted on tiac third count, 
which diarged a vioklion of § 6294 of the General Statutes 
of Connecticut,* and on the fifth count, which charged 
commission of the common law offense of inciting a breach 
of the peace. On appeal to the Supreme Court the con- 
viction of all three on the third count was afilrmed. Hie 
conviction of Jes^ Cantwell, on the fifth count, was also 
affirmed, but the conviction of Newton and Russell on 
that count was reversed and a new trial ordered as to 
them.' 

By demun-ers to the information, by requests for ruling 
of law at the trial, and by their assignments of error in 
the State Supreme Court, the appcUoiits pressed the con- 
tention that the statute under which the third count was 
drawn was offensive to the due pruct^s clause of the 
Fourffiuith Amendment brcnuse, on its face and as am- 
strucd and applied, it denied ihvm freedom of speech and 
pi'ohibited their free cxcreisc of religion. In like manner 

'Cicnrr;*! KfaUitoH § 6201 aHirndcd Jiy § SGTkl t.f Uio 1037 
ftujiiihtncitf. 
'IJOConn. J; 8 A. 2(1 5:« 
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they made the jKjint tJiat (hey euuM not b<- foujuf -nitfj 
on the fifth (S)Unt, without violation of the Ainenflr.ir-nt. 

We havo jurisdiction on appeal Uuui the jud-rii,ej|{., 
on the third count, as there vvas drawn in qutitioa tlio 
validity of a state statute uadoj- the Federal Constitution, 
and die dwsision (he con- 

victioa on the fifth count was not ba&ed upon a statute, 
but presoats a sibstantial question under the FeJeial 
Constitution, wo granted the writ of certiorari in respect 
of it. 

The facts adduced to sustahi the convictions on the 
third count follow. On the day of their arrest the appel- 
lants were en^ged in gomg singly from house to house 
on Cassius Street in New Haven. They were individually 
equipped with a \^ containing boolB and pamphlets on 
religious subjects, a portable phonograph and o set of 
rmmis, each of which, when played, inti-oduccd, and was 
a description of, one of the books. Each appellant asiced 
the person who respond^ to his call for pcnnission to 
play one of the records. If permission was granted he 
a8k«i the person to buy the book described and, upon 
refusal, he solicited such contribution towards the pub- 
lication of the pamphlets as the listener was willing to 
make. If a contribution was itjceivcd a pamphlet was 
delivered upon condition that it would be read. 

C^fisius Str^t is iji a thickly populated neigJiborhood, 
where about ninety per cent of the residents are liuman 
Catholics. A phonograph record, describing a book t n- 
. titled **Enemies," included an nttodc on tho Catholic 
religion. None of the persons inten'iewcd were inembeis 
of Jehovah's Witnc^t&s. 

The statute under vvhieh (he npjx^n.ints were charged 
provides: ^4 

**No person shall solicit moiwy, services, siiljserlptions 
or any valuable thing for any nllegc<i roligioUH. cliai ilabU 
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tir philanthlopic cause, fioni other than a raembci' of the 
organization for whose licncfit guch pei'soa is soliciting 
or within the county in which siich pcrsou or organisation 
islociited unless such cause shall have been approved by 
the secretary of the public welfm-e council Upon appli- 
cation of any pei-sou in behalf of sucli cause, the secretary 
shall determine whether such cause is a religious one or 
is a bona fide object of charity or philanthropy and con- 
forms to reasonable standai-ds of efficiency and integrity, 
and, if he shall so find, shall approve the saine and issue 
to the authority in chai-ge a certificate to timt effect, 
Sudi certificate may be revoked at any time. Any per- 
son violating any provision of this section shall be fined 
not more than one hundred dollars or imprisoned not 
more than thirty days or both." 

The appellants claimed that tbch- activities were not 
within t!ie statute but consisted only of distribution of 
books, pamphlets, and periodicals. The State Supreme 
Court construed the finding of tlie trial court to be that 
"m addition to the sale of the books and the distribution 
of the pamphlets the defendants were also soliciting con- 
tributions or donations of money for an alleged religious 
cause, and tliercby came within the pm-view of the 
statute." It overruled the contention that the Act, as 
applied to tlie appellants, offends the due process clause 
of the Fourteenth Amendment, because it abridges or 
denies religious freedom and liberty of speech end press. 
The court stated that it was the solicitation that brought 
the appellants within the sweep of the Act and not their 
other activities in the dissemination of literature. It 
dcclarofl the legislation constitutional as an effort by the 
State to protect the public against fraud and inipobition 
in the solicitation of funds for what purportctl to be 
■ religiouH, charitable, or philanthropic wiuscs. 

The fact.*', whieli wv.rv. luU to sup})ort the conviction of 
. Jesse Carjtwcll on \hv fifih count wen; that he stopped 
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two men in the street, asked, and revived, lu.nniv-ion to 
play a phonograph record, and played the rccoi d "En<- 
mies," which attacked the religion, ajid church of the 
two mm, who were Catholics. Both were incensed by 
the contents of the record and were tempted to stiilvo 
Ctow^«»less^e-weitt-ftw^. told 1o be on 

his way he left their presence. There was no evidence 
that he was personally offensive or enteicd into any argu- 
ment with thoss he interviewed. 

The court hekl that the dsarge was not assault or breach 
of the peace or threats on Cantwell's part, but invoking 
or inciting others to bi-each of the peace, and that the 
facts supported the coavicf ioc of that offense. * 

First. We hold* thsA the statute, as construed and 
applied to the appellants, deprives theju of their liijcrty 
without due proress of law in contravention of the Four- 
teenth Amendment The fundamental concept of liberty 
embodied iii that Amendment embraces the liberties 
guaranteed by the First Amendment.* The First Amend- 
ment declares that Congress shall make no law respecting 
aji establishment of reKgion or prohibituig the ttc exer- 
cise thereof. The Fmirteenth Amendment has rendered 
the legislatures of the stat«^ as incompetent as Congress to 
enact such laws. 1%e constitutional inhibition of legis- 
lation -oii the subject of reli^n has a double aspect. On 
tie one hand, it forestalls compulsion by law of the 
acceptoiee of any cr^ or the practice of any form of 
worship. 5Veedom of conscience and fiTcdom to adhere- 
to such religious oiiganizatiou or form of worship as the 
individual may choose cannot be restricted by law. On 
tho other hand, it safeguards the free exercise of the 
chosen form of religion. Thus the Amendment embraces 
two concepts^-^frccdom to believe and freedom to act. 
The first is abolutc but, in the nature of things, tho 



* ScJitieiifr/' V. mmci m V. S. 147, 
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second caiuiot be. Conduct rcmauis subject l« regula- 
tion for (he protection of society* The freedom to act 
must have appropriate definititm to preserve (he enforec- 
ment of that protection. In cveiy case the power to 
reflate must be so exercised as not, in attaining a {^r- 
misdible end, uncluly to infringe tlic protected freedom. 
No one would contest the proposition that a State may 
not, by statute, wholly deny the right to preach or to 
disseminate religious views. Plainly such a previous and 
ab^lute restraint would violate the terms of the guaran- 
ty.' It is equally clear tl»at a State may by general mid ' 
noo-discriminatory legislation regulate the times, the 
places, and the manner of soliciting upon its streets, and 
of holding meeting thereon ; and may in other respects 
^feguard the peace, good order and comfort of the com- 
munity, without unconstitutionally invading the liberties 
protected by the Fourteenth Amendment The appel- 
htnts are right in their insistence that the Act in ques> 
tion is not such a regulation. If a certliiaite is pro- 
cured, solicitation is permitted without restraint but, in 
the absence of a certificate, solicitation is altogether 
prohibited. 

The app^lants urge that to require them to obtain a 
certificate as a condition of K>liciting support for their 
views amounts to a prior restraint on the exercise of their ' 
.religion within the meaning of t O>n8titution. The ; 
State insists that the Act, as construed by the Supreme 
Court of CJonnccticut, imposes no previous restraint ujioty 
the dissemination of religious views or teaching but merely ) 
.safeguards againsf iho perpetration of frauds under thn ^ 
cloak of rnligion. Conceding that ih'm is .so, the question 
remains whether the mcthotl adopted by Connecticut to 

* licynoids v. UnUal StuUs, 9S U. S. 145; Davis v. Bcason, 131 ! 
V. B. 333. j 
•Comiwrc Near v. ^fimLSuta, 283 U. S, 097, 713. | 
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that end transgr(^st|^ the liberty b:ifi'guard<d by tli* 
Constittttion. 

The general regulation, in the public iiitorc>.1, of solici- 
tation, whicli does not involve any religions lest and 
does not unreasonably obstruct or delay the collection of 
funds, is iiot open to any <»nstitutionaI objection, even 
thou^ the collection be for a religious pun^osc^ Such 
r^ulation would not constitute a prohibitc<! previous re- 
straint *pn the free csazrdsc of rdigion or interpor^c an 
inadmissihle (^aclc to its excise. 

It will be noted, however, that the Act requires an ap- 
plication to the secretary of the public relfare council 
of the State; that he is cmpowei^d to detcnninc whether 
the ^use k & reUgious one, and that the issue of a cer- 
tificate depends upon his affinnativc action. If he &inU 
that the cause is not that of religion, to solicit for it hv- 
comcs a crime. He is aot to issue a cei'lificatc as a mat- 
ter of course. His dedsbn to issue m- refu^ it involves 
apiM-aisal of facts, the exerdse of judgment, and the for^ 
mation of an opinion. "Bb ib authorized to withhold his 
approval if he determine that the cause is not a rclt- 
^us one. Such a censon^p of religion as the means 
of determining its rig^it to sur\'ive is a denial cf 
liberty protected by the Krst Amendment and in- 
eluded in the liberty whidb is witJun the prolcclion of 
the Fourt^nth. 

The State asserts that if tlie licensing officer acts ar- 
bitrarily, capriciously, or corruptly, his action is snbjoi't 
to judicial correction. Counsel refer to the rule prevail- 
ing in Connecticut that the di'cir-ion of n commission or 
an adniinistrati%'e ofiicinl will k- rrvicwotl upon n claim 
that "it worlis material «Unnage to individual or corpo- 
rate rights, or invades or threatens such rights, or is so 
unreasonable as to justify judicial hitcrvcntion, or is 
not consonant with justice, or thai a legal duty hns not 
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been pcifoimcfl." " it k suggeslocl that (he statute in 
to be jvad as roquiring ihc officer to i^jue a cei tificale 
uiihs^ the cause in (|tir«-tioi» iti clearly not a religious one; 
8»d that if he violates his duty his action will be cor- 
rected by a court. 

To ibis sttggeatiott there are scvcraf sufficient 
The ]inc between a diseretionar}' and a ministcrift! act is 
not always easy to mark and the statute has not been 
construed by the state eourt to impose a mere ministerial 
duty on the secretarj- of the welfare council Vpon hh 
decision as to the nature of the cause, the right to solicit 
depends. Moreover, the availability of a judicial rem- 
edy for abuses in the system of licensing still leaves that 
system one of prcvious restraint which, in the field of free 
speech- and press, w^e have held inadmi^ble. A statute 
authorizing previous restraint upon the exercise of the 
guaranteed freedom by judicial decision after trial is as 
obnoxious to the Constitution as one providing for like 
restraint by administrative action.^ 

Nothing we have said is intended even remotely to 
imply that, under the cloak of religion, persons may, 
with impunity, commit frauds upon the public. Certainly 
penal laws are available to punish such conduct. Even 
the exercise of religion may be at some slight inconven- 
ience in order that the Slate may protect its citizens from 
injury. Without doubt a Slate may protect its citizens 
from fraudulent soHcitation by requiring a stranger in 
the community, Jjofore permitting him publicly to solicit 
funds for any purpose, to c^tablisli his identity and. his 
authority to act for the cause which he purjKjrts to repre- 
sent/ Tlu! State is likewif?e free to rii;ulate the time 

^Wuodmont Auti. v. Milfonl K5 Conn. 517, 522; 84 A. 307, 310; 
we akt CumvfUcui Co. v. Sorndk, 89 Ctnui. ^2?, r*31; 04 A, 002. 

•('ofiijjiircf Lcul$ PuMishh^r Co. w Morutm, *JZ\ V, H. 2S8, UU) 
Nf w Yuri ijt Til Jhywit w Zimmerman, y. S. 03, 72, 
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aiifl manner of solldtatioi) generally, in the inffic-t of 
public biifety, peace, cooiftrt or eoiiveiiicutc. But to con- 
dition the Holtcitation flpid for the perps fuafion of rt - 
ligious viowii or ^temK npon a license, the grant c«f which 
rests In the excrci^^ of a determination by state authority 
fia4&^vhftt~» a-religieus eatB», is^ta !aj'-iHef)M*l«ieft b»r» 
den uixm the exercise of liberty protected by the Consti- 
tution. 

^crmd. We hold that, in the circumstances dibcloscd. 
the conviction of Jc^ Cant\\*dl on the fifth cfjunt mu<-t 
bo set a^dc. I>ecisi(m as to the lawfuhiess of the con- 
viction demands the weigliing of two conflicting interpsts. 
The fundamental law declares the interest of the United 
States that the free exercise of religion be not prohibit t^d 
and that freedom to oommunicate information and opin- 
ion be not abrid^. Hie Stale of Connecticut hn> 
obvious intri^t in the preservation find protcrfioji of 
pea(^ and good order within h^ borders. Wo must de- 
termine whether the alleged protection of the Stale's 
interest, mcoi^ to which end would, in tlie absence of 
hmitation by the Federal Constitution, lie wholly within 
the State's discretion, has been pr^iSed, in this ini^tancr. 
to a point whore it has come into fatal collision with ihv 
overriding intei'est protected by the federal compart. 

Conviction ou the fifth count was not purgunnt t<« n 
statute evincing a legislative judgment that mcA di- 
cus^on of religbu» altairs, bccai^ of its tendency to 
provoke disorder, should be regulatetl, or a jiKUnu-nt 
that the pkying of a piionograph on the iitrccts shouM 
in the interest of ojmfort or privacy In- lin>ited or pn'- 
ventetl. Violation of an Act exhibiting such n l««gi<}aHvr 
judgment and narrowly drawn to prevent the suppo-Lil 
evil, would pose a question differing from that we nuf^t 
here answer* Such a declaration of the Slate's imliry 

•Cwftjsro Glihw V. New York, ST* V. S. n.V.'. 070 ! ; non-.f JI \ . 
Ahhima, ante, pp. 3S-10S, 5 i 
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would weigh hi^avily iii any chaUcngc of ihr law as in- 
fringing eonsliluliunal limitatidns?. Iluro, however, Uie 
juclgitiniit is bawxl oii a ci))>nuion hiw ctiitcept of the most 
general and UHdi»fii?ctl natuif. The court below has held 
that the petitioner's conduct constituted tluj cnimui^on 
of an o£fcni£ midcfi. the state law, ond wc accept its 
decision as binding upon us tu Uiat extent. 

The offense knowi as breach of the peace embracers 
a great variety of conduct destroying or menacing public 
order and tranquility. It includes not only violent acts 
but acts and words likely to produce violence in othere. 
No one would have the hardihootf to suggest that the 
principle of freedom of spe«!h sanctious incitement to 
riot or that i-eligious liberty connotes the privilege to 
exhort others to phj'sical attack upon those belonging to 
another sect. When clear and present danger of riot, 
disorder, interference with traffic upon the public sti-^ts, 
or other Immediate threat to public safety, peace, or 
order, appears, the power of the State to prevent or 
punish is obvioua Equally obvious is it that a State 
may not unduly suppress free communication of views, 
religii^us or other, under the guise of conserving desirable 
coaditions. Here we have a situation analogous to a con- 
viction under a statute sweeping in a great variety of 
conduct under o general and indefinite characterLsation, 
and leaving to the executive and judicial branchy too 
wide a discretion in its application. 

Having these «)nsjdcrations in mind, we note that 
Jesse Canlweli, on April 26, 1338, was upon a public 
street, where he Irnd a rtKht to be, and where he had a , 
right peacefully tu import his views to others. There is 
HO sliowing that his dcjKHtmciit was noisy, truculent, 
overbearing or offensive. He requested of two pedcs- 
trmns pcrmisfiion to piny to them a phonograph record. 
Tlie permission was granted. It is not claimed that he 
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iiitcnde<l to insult or nfiiuui tlie hiiun.H by playing fiif 
focord. It is plain that he wi,<^hcd only to intuci^L thi in 
in his propagQiicb. The sound ol the phonograph ii wA 
shown to liave disturbed residents of the street, hi have 
(drawn u crowd, or to have hnpwle<l tr. Ic Thus far he 
had invaded no right or interest of the public or of the 
pmi accosted. 

Hie record plaj^ed by Cant well embodies a general 
jattack ou all organized religious systems as instruments of 
Satan and injurious to man ; it then singles out the Homan 
Catholic Church for slrietureseoudicd in tcmis which nat> 
uraBy would offend not only persous of that ji^suasion, 
but all others who respect the hosiestly held religious faith 
, of their fellows. The hearers were in fact highly offended. 
One of them sa^ he felt like lutting Cautwell ujid the 
other that ho was tempted to throw Cantwell o£f the street. 
^The oue who testihed he felt like hitting Cantwell said, 
in answer to the question "Did yon do anything else or 
have any other reaction?" **No, sif.-teiSiuse he said he 
would take the victrola and he weiit." The other witness 
t(Mitjfied that he told Cantwell he had better get o6f the 
^rect bcfoi'O something happened to him and that was the 
end of thd* matter as Cantwell picked up his books and 
walked up the street. 

Cantw^'s Gonducti in the view of the court below, con- 
indered apart from the effect of his communication upon 
his hemrers, did not amount (o a breach of the pence. One 
may, howew, be guiltj' of the offense if lie commit acts ur 
niako statements likely to provukc violence aiid tlisl urb- 
anoe of good order, even though no isueh event uniity bo 
intended. Decisions to thha effect aie many, but exanu- 
n&tion discloses that, in practicnUy all, ilte pruvocatiw 
language which was held to amount t-o a breacii of the 
peace consist!^ of jH-of-nm-, iudwenf. or abu:>ive ivniniks 
directw! to the person of the hcnrt^i . Itt^rt to epithets or 
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personal abuse is not in myy proper ix^tim cnmniunicatiuii 
of information or opinion safcguuittcHi by the Constitu- 
tion, and ii8 punislnaent as a criminal act would raiFc no 
que^tiutt under (hat instalment. 

We find in the instant case no assauU or threatening of 
bodily harm, no truculent bearing, no Irten tional discour- 
tesy, no personal abuse. On flie contrary, we find only an 
effort to persuade a w^iUing listener to buy a lKK)k or to 
contribute money in the mter^t of what Cantwell, how- 
ever misguided others may think him, conceived to be true 
religion. 

In the realm of religious faith, and in that of political 
belief, i^arp difference arise. In both fields the tenets of 
one man may seem the rankest ^rror to his neighbor. To 
pei%\iade others to his own point of view, the pleiuler, as 
we know, at times, resorts to eaca^ration, to viliEcation 
of men who have been, or are, prortiinent in church or 
state, and even to iolse statement. But the people of this 
nation h&v^ ordained in the light of historyp tliat, in spite 
of the probability of excises and abu^, these liberties 
are, in the long view, essential to enlightened opinion and 
right conduct on the part of the citkens of a democracy. 

The essential characteristic of these liberties is, that 
under their shield many types of life, character, opinion 
and belief can develop unmolested and unobstructed. No- 
where is this shield more necessary than in our own coun- 
try for a people composed of many rfi<^ and of many 
areeds. There are hmits to the exercise of these liberli^ 
The danger in thf«c times from the coercive activities of 
those who in the delusion of racial or religious conceit 
would incite violence and breadies of the peace in order 
to deprive otliers of ihcir equal riglit to the exercise of their 
liberties, is omphasiml by events familiar to all. Thchc 
and other transgtt!?$ions of thc^ Hmits the States appro- 
priately may punish. 



2S6 Stalmitiit f>f thr Can-. 

A||^ough the contents of fhe^-ecMird wA uiinatutully 
atouschI animosity, we think ^ that, in thi; abuMice of a 
statute narrowly drawn to define and punish >:ptTinc 
duet as eonslituiing a clear and present danger to a 
substantial interest of the State, the petitioner's connnnni- 
cation, considered in tlie light of tlie ^institutional guar- 
antees, raised no sudi clear and present menace to publir 
peace and order as to render him liable to convict ioii of 
the (xpnmion law offeQ^ in qfiestion.**^ 

The judgment affirming the convictions on the third 
and fifth (^unts is reversed oiid the cause is remanded for 
further proceedings not inconsistent with this opinion. 
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Judicial Process Laboratory 

EXERCISE #3 



One interest lug area for research^ which hat gone virtually 
unexplored in any syst&oatic fashion, is the relation of the established 
rules of lav to the values and attitudes of the couaunity or culture in 
which ttiey have developed. ThQ problois raised by this question are 
quite broad and their breadth has probably contributed to the lack of 
research. Furthermore . there are several schoola of thcmght in regard 
to the functions of lav and the relation of attitudes and values to the 
rules df lav. The resulting controversies have not been distinguished 
by rigorous appeals to asspirical evidenc«i» even though many of the issues 
raised clearly turn on empirical questions. One exasople of the sort of 
claim that has been made in this area is as follows: 

The life of the law has not been logic r it has been experience. 
The felt necessities of the time* the prevalent moral and 
political theories, intuitions of public policy,^ avowed or 
unconscious, even the prejudices which judges share with^their 
fellov-men, have had a good deal im>re to do than the syllogism ^ 
in determining the rules by which men should be governed* 

— — Justice Oliver Wendell Holmes ^ The ComKm Law *-~^ 

Not only does this claim turn on empirical questionSt but it is also too 
broadly stated to be examined closely. In this exercise we shall focus 
on selected aspects of this broad problem in an attempt to fomailate 
specific and testable propositions. This approach will allow us to 
examine the validity of the statement above in at least scsne of its 
aspects. 

For example, it Is often asserted that the Constitution and Bill 
of Kights embody the basic political values of Americs^n democracy, values 
which are presumed to be widely held in the United States. ^Since the 
Constitution and Bill of Rights form the basis for wach of the fundamental 
rules of American law, it will Se interesting to relate individuals* 
attitudes and values on particular issues deriving from the Constitution 
to the actual legal interpretations and decisions'^rciving from it. The 
guarantees of individual liberty found ^|^he First Amendment provide 
interesting cases in point. Do Americans » in fact, believe in free speech? 

Having posed the substantive question, the next question is: 
how can we find out whether or not Americans believe in free speech? We 
might, as Herbert Hyman has suggested, ask them. Samuel Stouffer, for his 
study CoTiinunism, Conformity and Civil Liberties , did just that. Among the 
many questions Stouffer asked of toembers of the American public were two 
dealing with the right of free speech: 



'^Published by Little, Brown and Company, Inc., Boston, 1963, p. 1 
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(1) If a person wanted to make « speech in your cQiaaiunity' against 
churches and religion^, should be be altovad to speak, or not? 

(2) Suppose an adoiltted coassunist wanted to make a speech in your 
copsaunity. Should he be allowed to speak, or not? 

In a national cross-sectional sample these questions were answered in rhe^ 



following way: 



Table 3.1 ; Attitude of General Public Toward 
Selected Free Speech Issues 



Yes 



No 



Undecided 



In favor of allowing speeches 
against churches and i^Migion 


37% 


60% . 


t 

3% 


In favor of allowing speeches 
by an admitted ccHnnunist 


27% 


68% 


5% 



1) what do the responses lead you to conclude about public attitudes 
on at least selected aspects of free speech? 



2) Do you think the responses would have been different if the 
respondents were asked whether they agreed or disagreed with the following 
statement : 

''Congress shall make no law respecting an establishment of religion, 
dr prohibiting the free exercise thereof; or abridging the freedom 
of speech. (First Amendment)? 

Explain your answer : ^ 



"^The data and tabulations utilized in Tables 3,1-3.5 were tnade available 
by the Inter-University Consortium for Political Research (Ann Arbor, Michigan) 
The data were originally collected by Samuel A. Stouffer. 
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Questions regarding £ree 8|>eech that ar« very similar to ttose 
which Stouf fer asked of the American public have come before American 
courts. Gitlov v. New York 268 US 652 (1925) and Cmitwell v> Connecticut 
310 US 296 (1940) are examples of caseb which spell mit tt^ law on these 
issues* Re-read the decision and opinions of the court in each df these 
cases, which were included in the Appendix of EKercise 2« Also re-read the 
briefs you prepared and answer the following questions, 

3) State the question and the Court's decision in each case: 

a) Git low New York: \ . 



i?) Cantwell v. Connecticut: 



4) CoB^are tbe CcHtrt*s <Sttclsi(m with the ref|»oiisc> oS the general 
public on these issues. 



\ 



mm^nm 



5) Compare Holmes' statanent with Che responses of the public and of 
the Courts 



1^ 



As Krislov has noted in his book. The Supreme Court and Political 
Freedom , the relationship between law and political values in Aisericdn life 
is characterized by *'a three tiered pattern of response": first, Americans 
overwhelmingly favor civil liberties in abstract terms; second, Americans 
tend to respond negatively on specific applications of these abstract 
principles; third, courts tend to uphold these abstract principles in 
specific applications, and the American people tend to support the courts. 



This paradoxical picture desusostrates that th« problon we have posed is 
more complicated than it first appearad. the quaation ncNf heconiet: what 
are the various intervening processes that aecetmt for this discrepancy 
between individual attitudes and institutionalised public |>oli€y? 

An initial consideration is that the anti-Iibsrtarlan attitudes 
shown above do not in fact represent an unei|uivocal picture of anti- 
libortarianism in American attitudes. A significant proporti<« of Stouffer's 
sample did support the libertarian position on these two questicms, and an 
even larger proportion did so on other ^estions. 

6} Give the percentage figure reprei^entln^ the respondents favoring 
the libertarian position oni \ 

a) question #1 . 

b) question #2 . . 

Thus it is clear that the observed discrepancy between Individual attitudes 
and institutionalized public policy is not clear-cut across a wide range of 

issues. 

. A second consideration is the possibility of variations in 
responses according to variatipns in the characteristics of the respondents • 
For example y it would be interesting to break the sasiple down into several 
different categories, such as region^ educational background, and urban 
versus rural » These breakdowns are reported in Tables 3,2, 3*3, and 3.4 
below. 



Table 3.2 : Comparison of Attitudes by Region 
Toward Selected Free Speech Issues 



Yes No Undecided 



In favor of allowing speeches 
against churches and religion: 










41.87. 


53.8% 


2,4% 




36 . 1% 


61.5% 


2.4% 




25.7% 


71.5% 


2.8% 




53.4% 


42.8% 


3.8% 


In favor of allowing speeches 
by an admit tod consnunist: 








Northeast 


31. 4X 


64.3% 


4 . 3% 




27 . 7% 


68.6% 


3.7% 




18.6% 


75.7% • 


5.7% 




36.0% 


58. )% 


6.0% 



60 
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Table 3.3 ; CotapTlton of kttttndtu Towr<t S«l«ctgd Fptc 
Speech I**tt»« by Educntloiml Backgrcwnd 

Yea No Oadeclded 



In favor of allowing speeches 
agslnit churches Ai^d religions 





19.9% 


76.6% 


3.5% 




36,2% 




2.3% 


High school graausCe* 










57.4% 




2.6% 




65. 7X 


33.0% 


1.3% 


In favor of allowing speeches 
by an admitted cocsnunlst:: 








None, or grasssiar school 


18.1% 


74.4%" 


7o5% 




24.3% 


73,2% 


2.5% 




29.8% 


67.4% 


2.8% 




41.3% 


55.4% 


3.3% 




50.0% 


44.9% 


5# l/o 


Table 3.4: Comparison o£ Attitudes Tcward 


Selected Free 




Speech Issues by Urban/Rural Setting 






Yes 


No 


Undecided 


In favor of allowing speeches 
against churches and religion; 










41.9% 


55. 3K. 


2.8% 




27.9% 


69.6% 


2. 


In favor of allowing speeches 
by an admitted coniiminist: 










29.9% 


65.9% 


4.2Z 




21.2% 


73.1.% 


5.7% 



ERIC 



61 





7) Are there ajuy vftriationa by r«gioa? If so« idexitify the "nxstt 
libertarian" and the "least libertarien*' regiop on each of these quest icmt. 



8) !^ state vhy ymji think it is or is not useful for our purposes to 
liave this additional inforoatiost* 



9) Are there any variations in the breakdown according to respondents', 
education? If so, identify the "most libertarian" and the "least libertarian" 
educational groupings according to these questions. 



ERIC 



62 
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10) Nov state why you thifik it is ot ii fiat uisful for our pur(K»ie« 
CO have this addieional informatlcm* 



II) Are there «any variations apparent in the urban/rural breakdmra? 
If so, identify the *'more libertarian" and the*1e8s libertarian'^ areas on 
these questions. 



12) Now state why you think it is or is not useful for our purposes to 
have this additional information* 
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Still Another ccmsiderftticm is tha possibility thftt iinstitutional 
patterns soaehow isediate betweeit the attitudes o£ the geo^al public and 
institutionalised public policy. For exaiaple, ma olivious distinction we 
would want to make is between the attitudes of the general public and the 
attitudes of those in leadership positions* The following table shows 
such a distinction for the responses to the sane questicms considered 
above. 



Table 3.5 ; Coaparison of Attitudes Toward Selected Free Speech 
Issues of GcBaaninity Leaders and jlon- leaders » 



Yes 



No 



undecided 



In favor of allowing speeches 
against churches and religion; 








< 




34% 


2% 




37% 


60% 


3% 


In favor of allowing speeches 
by an admitted coosaunist: 










51% 


477. 


2% 




27% 


68% 


5% 



13) Are there any variations in the breakdown between -eoniBunlty leaders 
and non- leaders? If so, which is the "more libertarian" on these questions? 



14) Can you speculate as to why this difference should exist? 
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15) What effect do ytu thittk thi« diffcresice Imi on imblic policy? 



16) Comparing Tables 3.2, 3.3, 3,4, and 3.5, which table shows the 
greatest variation of responses among its several categories? 



ilan you speculate as to why this might be? 



65 
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the Stouf£er study was coniSucted in 1954, a y^r which !• 
generally considered a tumiag-poiat for civil liberti4|| aapeets of 
Auericao jurisprudence. It wma in 1954 that the United States Suprase 
Court, under the leadership of diief Justice Earl Warren, handed doim 
its desegregation ruling in Brown v» Board of gdueation . Ai^ froa that 
point on the Court hecame increasingly involved in cases where fundan^ntal 
aspects of the Bill of Rights were appealed to out of circumstances of 
growing social and political conflict in AsMrican life. Hence, it ccmld 
be anticipated that the stability of the three-tiered pattern of response 
would be strained. 

17) Re-state the three tiered pattern of resp.9nse. 



18) Where in this pattern might you expect to find overt signs of 
strain under the conditions mentioned above? 
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A study hy ffalter Kurphy and Jos«ph T«ss«filuui«, t^ftd on 1966 
Survey Research Center datar^lll enable ua to exjualne liey aafiects of the 
chree-tiered pattern ofresponee tiore cloeely,* The 1966 aurvey did not 
ask the same questions as did Stouffer in 19S4, but it did elicit reaponiee 
indicative of the As^rican pobll6'« pereeptiona of the Supreme Court's role 
and decisions. The first set of responses, which are of interest for our 
purposes, was to questions concerning general evaluations of the Court's 
performance. The respondents were then afkedj^there were specific things 
that the Court had done which they either liked di^ disliked. Table 3.6, 
below, reports the two sets of responses in coeparal^e teras. 



Table 3.6 ; Ccaparison of General and Specific Evaluations 
of United States Suprcae Court; 1966 



Evaluation 


Positive 


Mixed 


Negative 


No 

Indication 


Total 


Genera I 


37.07o 

a 


11.9% 


21. ;% 


29.4% 


100% 


Specific 


9.5% 




5.0% 


31.7% 


53.8% 


100% 


N » 1,291 













The category "No Indication" embraces two different categorizations 
used by Murphy and Tanenhaus: (1) the figure 29.4% represents 
responses categorized as "cannot be classified" on their diffuse 
support scale; (2) the figure 53,8% represents responses categorized 
as "don't know, no response" on their specific support scale. 



19) In Table 3.6, what is the significance of: 



a) the figure 29.4%? 



Walter Murphy and Joseph Tanenhaus, "Public Opinion and the Suprtine Court 
Law^and Society Review , Vol. 11, No. 3 (May, 1968). 

**Table 3.6 is adapted from Table 5 (p. 370) and Table 7 (p. 374) of the 
Murphy and Tanenhaui. .article cited above. 
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b) the figure 53.8%? ; , 



c) the difference between the two figures (29.4% and 53.8%)? 



20) In Table 3.6, what is the significance of: 

a) the difference between the figures 37.0% and 21.7%? 



b) the difference between the figures 9.5% and 31.7%? 



o 

ERIC 



68 



3-14 



c) the diffsrence between the two Sets of figures, 37.0%/2l.7Z 
and 9.5%/31.7%? 



21) Is your answer to question 19 <c) related to your answer to 
question 20 (c)? . 



Kxplain: 



22) How do the data reported in Table 3.6 bear on the three- tiered 
patt€?rn of response? 



69 
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Unfortunately, no such survey of As»fican perceptions of the 
Cmirt was ajade in 1954 - nor, for that matter, at any tine in the 1950 's. 
But the SRC did ask scpe of the same questions of their 1964 presidential 
sastple. Specifically, both the 1964 and tt^ 1966 SEC saa^ilea were asked 
the following set of questions: 

Not everyone has tine to follow closely the activities of the 
Supreiae Court (in Washington), but I wonder if there is anything 
in particular that the Suprot^ Court (in Washington) has done that 
you have disliked? What is it? 

Is there anything else the Court has done that you have disliked? 
What is it? 

Is there anything in particular that the Supreme Court in Washington 
has done that you have liked? What is it? 

Is there .anything else that the Court has done that you have liked? 
What is that? 

The responses to this set of questions, for both 1964 and 1966, are 
presented in Table 3.7 below. 

Table 3.7 ; Specific Likes and Dislikes about the Work of the U.S . 

Supreme Court;* A Cwaparison of 1964 and 1966 Responses* * 





Subject 


1964 


1966 


(a) 


Civil Rights of Negroes 


38.17o 


75.17 


(b) 


School Prayer 


30.3% 


23.87. 


(c) 


Rifents of Criniinal Defendants 


5.87. 


15.97 


(d) 


Reapportionment 


3.47o 


.87 


(c) 


Other 


20.47o 


34.37 






100. 07o 


99.97 


1964: 
1966: 


N - 915 
N = 1,063 







^Refers to specific mentions, with no distinction made between likes 
and dislikes. 

f^Tablu reprinted from Murphy and Tanenhauo, ^*Public Opinion and the 
Supreme Court,'* Op , ci t , , p. 362. 
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23) Notice that likes aiui dislikea are lus^^ed together by the 
authors. Can you thisik of reasons vhy this is? Justifiable? Nbt so 
desirable? Vhy do you think they did it? 



'XT 



24) Calculate ^the differences » or amount of chaia^e^ between the 1964 

and the 1966 responses, and record each (as a percentage figure) in the 

appropriate spaces below. Alsoi indicate the direction of the difference 
in each case by a + or * sign. 

a) Civil rights of Negroes: ^ 

b) School prayer: . 

c) Rights of crirainal defendants: 

d) ReapportioHBsent : . 

e) Other: 



25) What percentage of the total number of responses do the responses 
to items (a) and (b) above, taken together, account for: 

a) In 1964? 

b) In 1966? 

What might be the significance of the direction of the difference in each case? 



7 

Compare the direction u£ the difference In responses between 1964 and 1966 
to items (a) and (b) with that to Items (c) and (e) , 



ERIC 
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26) What might be the 8igoi£ica»ce.o£ the difference In reapoofifis 
between 1964 and 1966 td item (c)? 



27) What might be the significance of the difference in responses 
between 1964 and 1966 itea (e)? 



28) Why Is the difference between responses to items (c) and (d) in 
1966 somewhat ironic? 
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29) How do the dat* reported in Table 3.7 bear on the three^tiered 
pattern of responses? 



It was suggested at the beginning of this exercise that one can 
learn how the American people feel about their traditional political values 
by asking them. It should now be apparent that this method has both 
advantages and disadvantages. The major disadvantage is probably the fact 
that there is a limit to the amount and significance of the infortoation one 
can obt^tin regarding! a complex problem by asking people directly how they 
feel alfeut it . On the other hand, one can ask a wholes series of questions 
covering a range of topics which are thought to be somehow re|j^d to the 
central problem at issue. One can then perform certain operajHSjiinis on the 
resulting data to determine whether or not, and to what degree, these 
variables are in fact related. For example, Murphy and Tanenhaus examined 
possible relationships between the American public perc^sptions of the 
Supreme Court and a variety of political and social variables. 

In order to understand how this approach can contribute tc our 
capacity to answer some of the broad empirical questions which we have 
posed, it is necessary to be completely clear about the nature of the 
additional information it provides. Specifically, we must be clear 
(I) about hew the variables are operationally defined, and (2) about how 
the relationships between them are measure (jul.-tfe..have already presented 
some of the Murphy-Tanenhaus data on their variables i specific support and 
general support, which we hav^ termed specific and general evaluation. 
Murphy and Tanenhaus define specific support (specific evaluation) as "the 
extent to which people praise or criticize particular decisions and the 
performance of individual justices." This definition of specific support 
was operationalized on the basis of responses to the likes and dislikes 
questions discussed above, with each respondent given a score ccmputed as 
the suan of his responses (both negative and positive) to these questions. 
All respondents were then placed on a scale which ranged frcxn a point 
representing three or more positive (+) menti-^ns to three or more negative (-) 
mentions. Table 3.8 below is a partially completed representation of the 
resulting scale • Study it carefully and then complete those portions 
left blank. 
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Table 3.8 



Scale Score Support Level ^ndjer of Itentlosie 



1 Very strooi^ positive •f* + + 

2 + + 
iterate positive 

Fro/ con + + - - 

5 

6 Strong negative 

7 . - " 



30) Referring to the scale you have just ccmipleted^ describe the 
responses of those having: 



a) a scale score of I: 



b) a scale score o£ 5s 



The diffuse support variable (general evaluation) was defined by 
Murphy and Tsnenlnaus as "the degree to which people think a court carries 
out its overall responsibilities in an impartial and competent fashion." 
The variable was opf?rationalised in much the same way as was the specific 
support variable, using a suaisaated scale which represented responses to a 
set of questions about Supreme Court performance in general terms* A 
third variable with which we shall be concerned is "awareness of the work 
and constitutioxxal role of the Supreme Court. ••^ The constitutional role 
part of this category was operationalized as appropriate responses to the 
question; 

Now I'd like to ask you what you think the Supreme Court's main 
Job in the government is, as you understand it. I mean, what 
kind of thing do you think thb Supreme Court in Washington is 
supposed to do? * 
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Levels of ai^&reiiess of the CcHiirt^s coastiCutional role were operational ly 
determined by combining the responaes to the above question with the 
number of specific mentions (likes and dislikes) which each respondent 
was able to give in response to the earlier likes/dislikes questions « 
This combination produced a scaled variable which Pftirphy and Tanenhaus 
call: ^'awareness of the Courtis work and constitutional role^" A 
summary of the characteristics of the American public on this variable 
are shown in Table 3,9 be low • 



Table 3,9 ; Awareness of the Suprme Courtis 
Work and Constitutional Role 



Specific Mentions of Court's Work 
(Likes and dislikes) 



Awareness of 

Constitutional 

Role 





None 


One or More 


Total 


Aware 


12.3% 


27.4% 


39.7% 


Unaware 


41.5% 


18.8% 


60.3% 


Total . 


53.8% 


46.2% 


100.0% 



31) How do the findings on awareness of the Court's work and constitti- 
tional role in Table 3.9 compare with the findings in Table 3.6 on; 

a) general evaluations of Court performance? 



b) specific evaluations of the work of the Court? 
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Vou have now seen how Murphy and T&nenhaus conatructed three of 
their variables* Part of their study was ati attempt to delineate possible 
relationships between these variables, representing public perceptions of 
the Supreme Courts and a number of social and political variablas* Axrong 
the political variables chosen by Murphy and Tanenhaus for this purpose 
were the following three: efficacy, political laaowledge* and reaction to ^ 
the civil rights issue. The followiog discussion will demonstrate how - 
Murphy and Tanenhaus went about investigating possible relationships between 
the three variables representing perceptions of the Court, on the one hand, 
and the three political variables just mentioned, on th^ other hand* 

The political knowledge category was o{wrationali2ed as ^responses 
to a set of questions asking respotidents to identify political party issues \ 
and candidates > and government officials and problems* For our purposes 
here, responses to the questions asking that respondents identify govermsient 
problems will be used to indicate level of political knowledge* Reaction 
to the civil rights issue was i^easured by variations in responses to the 
question: 

Some say that the civil rights people have been trying to push 
too fast. Others feel that they haven't pushed fast enough* 
How about you? Do you think that civil rights leaders are 
trying to push too fast, are going too slowly, or are they 
moving at about the right speed? 

The third of these political variables, efficacy, is considerably more 
CO. p lex than the two stated above. An individual's sense of political 
efficacy is defined as the degree to which he feels he can influence 
political processes - that is, it represents the effectiveness the 
individual feels in his relation to politics* Operationally, the sense 
of political efficacy is measured by responses to the follov^dng four items: 

(1) People like me don't have any say about wlmt the government does. 

(2) Voting is the only way people like me can have any say about how 
the goverranent runs things. 

(3) Sometimes politics and government seets so complicated that a 
person like me can*t really understand what^s going on. 

(4) I don*t think that ptiblic officials care much about what people 
like me think. 

The efficacy variable, then, is a cunmlative scale representing degrees of 
strengtli of respondents' feelings of political efficacy. 

The question which we want to answer now is the following; to 
what extent are any, or all three, of the political variables related to 
the three variables representing public perceptions of the Supreme Court? 
The possible relationship, or correlation, may be positive or negative. 
When a correlation is positive the value of one variable increases as the 
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value of the other variable increaaes; or the value of one variable decreases 
as the value of the other decreases, When a correlation is negative, the 
value of one variable increases as the other decreases. Most correlational 
measures have definite upper and lower limits 9 representing perfect positive 
and negative correlations. A perfect positive correlation is given a value 
of +1^0, and a perfect negative correlation is given a value of «-l«0« A 
zero correlation indicates an absence of a relatioiiship. The coefficients 
varying between 4-1.0 and -1,0 are therefore interpretable in the following 
ways the closer the coefficient approximates +1,0 or «»1.0, the stronger 
the relationship; as the values approach zero (with either {Hisitive or 
negative signs) weaker relationships are indicated. 

Obviously we are verging on sme complex statistical issues at this 
stage in the discussion, and it is not the purpose of this exercise to 
confront these issues. Rather » we are interested in seeing what sorts of 
correlations are obtained between the Variables which we are examining, and 
In attempting to interpret these correlations* Without concerning ourselves 
with either theoretical or technical statistical questions, then, let it 
suffice that Murphy and Tanenhaus derived the following correlational values. 



Table 3^10 ; Correlations Between Public Perceptions of the United 



States Supreme Courts and Political Variables: 1966 





Awareness 


Specific 
Evaluation 


Genera I 
Evaluation 


Efficacy 


\ . . -._ ..- .- 
+ .24 


-.13 


-.31 


Political 
Knowledge 


■f .41 


-.03 


-.01 


Reaction t;o 
Civil Rights 
Issue 


-.02 


+ .45 


+ .25 



Awareness. scored high 

Specific Evaluation positive scored low 

General Evaluation ..•positive scored low 

Efficacy., , high scored low 

Political Knowledge. ....high scored high 

Reaction to Civil 

Rights Issue too fast scored high 
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Table 3A0f it should be eaiphaslzedy does nothiag but record nine 
correlational values ^ i^ ^ maimer coaveaient for our purposes* It should 
also be aoted that none of these nine values is high encmgh to be par- 
ticularly interesting in Itself. On the other hand, they do provide us 
with sc»&e Interesting additional Information on our original substantive 
problem. For example ^^Figure 3.1 beloiiT provides a graphic illustration 
of the comparative effects of a political variable on the three measures 
of public perceptions of the Supreme Court. 

Figure 3.1 : Comparative Effects of Political Efficacy on Three 

Measures df Public Perceptions of the Supreme Court; 1966 



+ 1.0 



+ .5 



Efficacy 



0 



Awareness 



Specific 
Evaluation 



General 
Evaluation 




Awareness .scored high 

Specific Evaluation positive scored low 

General Evaluation ..positive scored low 

Efficacy... high scored low 



One must be careful in reading such a figure to interpret 
correctly the information it provides. Notice, for example, that none 
of the three values represented in Figure 3.1 approaches a perfect 
correlation; Indeed, each is closer to zero than to -l-l.O or -1.0. 
Notice also that one cannot simply say that efficacy is positively 
correK-^ted with awareness at the .24 level. Such a statement would 
be hopelessly ambiguous since both of these are scaled variables: 
i.e., both range £rotu low to high. In this particular case, as a 
matter of fact, high efficacy is scored low while high awareness is 
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scored high. Hence ft score of I on the efficacy scale represeofcs a high 
lave I of efficacy; a score of 1 on the awareness scale represents a low 
^evel of awareness. Hypothetically, if it happened to be the case that 
high efficacy was strongly correlated with high awareness, the values on 
the efficacy scale would decrease while the values on the awareness scale 
were increasing . The sign of the correlation coefficient in such a case 
would be negative (-) rather than positive (+>, Accordlnglyi the state- 
ment interpreting the strength of the correlation between efficacy and 
awareness siKmld read: low efficacy is correlated with high awareness 
at the +.24 level. 



32) Frame a statement interpreting the strength of the correlation 
between: 

a) efficacy and specific evaluation: 



b) efficacy and general evaluation: 



c) Explain your answers. 



33) Of what substantive value is the information presented in 
Figure 3.1? 
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FlRure 3>2 s C<»apara£ive Effecf cf Foliticjil Knowledge an Three 

Measures of Public Perception of the Supreme Court g 1966 



Political 
Knowledge 



ito^areaess 



Specific 
Evaluation 



General 
Evaluation 



+ ,5 



- .5 




Awareness . , « « scored high 

Specific Evaluation positive scored low 

General Evaluation positive scored low 

Political Knowledge ,,.high scored high 



34) Frame a statement interpreting the strength of the correlation 
between: 



a) political knowledge and awareness: 



fa) political knowledge and specific evaluation: 



c) political knwledge and general evaluation: 



d) Explain your answers « 



35) Of what subst^tlve value is the Information presented in Figure 3.2? 



Figure 3^3 ; 



Cotnparative Effects of Reaction to the Civil Rights Issue on 
Three Measures of Public Perception of the Supreme Court; 1966 



Reaction 
to the 
Civil Rights 
Issue 




0 



- .5 



Awareness 



Specific 
Evaluation 



General 
Evaluation 
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f 

Awareness scored high 

Specific Evaluation positive scored low 

General Evaluation positive scored low 

Reaction to Civil 

Rights Issue. .too fast scored high 



36) Frame a stataaent interpreting the strength v€ the correlation 
between: . 

^ a) reaction to the civil rights issue and awarenessj 

0 



b) reaction to the civil rights issue and specific evaluation: 



c)"Yeaction to civil rights issue and general evaluation: 



d) Explain your answers. 



37) Of what substantive value is the information presented in Fignn- i 



3-28 



There are, of course, a variety of formats one can use to 
present the same data; each such presentation can be instructive in its 
ovm way* In this instance , it would be useful to qompare the three sets 
of comparative effects: that is, to collapse Figures 3.1, 3.2, and 3*3 
in such a way that the comparative effects of each of the three political 
variables can be shown in C€»8biiiation« Figure 3.4, below, illustrates 
this mode of presentation. 



Figure 3.4 ; Comparison of Awareness of Role, Specific Evaluations and 
General Evaluations of the U.S. Supreme Court (1966) with 
Three Political Correlates 



+1.0 



Awareness 



Specif4x 
Evaluatibits 



General 
Evaluations 



+ .5 



0 



- .5 



-1.0 




^ Represents SRC Efficacy 

(high scored low) 

Represents Political Knowledge, as 

measured by number of jgovernment 
problems Identified 
(high scored high) ^ 

^ Represents Reaction to Civil ^^^hts 

Issue: are leaders pushing too fast? 
(Iiigh score: too fast) 



! 
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38) Fra^ ^ statement (set of ^statements) ccmparing the effects of 
the three political variables on awareness^ ripecific evaluation, and 
general evaluation of the Supreme Court* 



39) How does your answer to question #38 bear on the three^^tiered 
pa tern of response? 



er|c 84 



-3-30 



40) Now^ reflecting back on Che broad substantive problesn with which 
we begati this exercise, forxmilate at least three propositions concerning 
selected aspects of the problem which could be tested using the various 
kinds of data presented in the several tables and figures of this exercise. 
Indicate briefly what data would be appropriate in each case* 

a) 



b) 



c) 
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Judicial Process Laboratory 



EXERCISE #4 



Assigned Readings: 

Donald Matthews,' The Sooi&I Baekground of Political ttecigion^Makers- 
(New York: Random Hcmseg 1954), chapters 1*3» 

SaisAiel Krislov, The Supreg^ Cmirt in the Political Process 
(New York: Macmillan, 1965), chapter t« 

Joseph Schlesinger, Aiabition and Politics (Chicago: Rand McNally, 
1966), chapters 1 and 2. 



One major area of interest for the student of the judicial 
process is judicial decision<-making« We assumed that judges, like 
other political actors, are influenced to scKoe degree by factors related 
to their prior experiences, as well as by strictly legalistic factors. ^ 
This is a complex problem, however, and there are several ways in which 
one might approach it* The simplest of these is ho look 'at background 
characteristics such as religion and political party affiliation^ This 
exercise is designed to show you ho^ to begin an analysis of the 
relationship between judicial decision-making and backgroynd charactefis- 
tics« The assigned readings will serve to familiarize you with some 
basi'! literature on this subject and will also be helpful to you in 
Exercise #5, 

Perhaps the first question is to determine whether judges have 
any distinctive background characteristics in comparison to other national 
political actors. In his Study, Ambition and Politics , Schlesinger 
compares presidefitlal and vice-*presidential candidates, cabinet members, 
and Supreme Court justices on the basis of their last previous office 
In politics. The results of this study. appear in Table 4.1. 
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Table 4,1 ; delation of last pgevioiia office to cutrent office held 
by sobers of the nattonal leadercihtp group (1900'-1958) 



lAST OFFICE 



Presideotial and 
Vice Frealdential 
Candidates 



CURRENT OFFICE 



Cabinet Members 



Supr«&e Court 
Justices 



tiajor Elective 

Pres. or V.P. 
U«S. Senator 
U»S» Representative 
Governor or other 

state office 
Defeated candidate for 

Pres. or V.P. 

Administrative 

Federal Cabinet 
Federal Sub-cabinet 
Federal Administration 
State Administration 

Court System 

Federal Judge 
State Judge 
Federal Lawyer 

Miscellaneous 

Major party administration 
Defeated Gov. or Senator 
Local elective officer 
No recent public office or 
nomination 



6. "5% 



TOTAL 



100.0% 
(44) 



• 5% 



99.0% 
(159) 



2.%X 



25.0 


3.0 


8.6 


4.5 


6,5 


"* ^ 


32.0 


4.5 


5.7 


2 5 


1.5 




70.5 


16.0 




6.5 


; .0 


19.8 




15.0 




9.0 


24.0 


2.8 




1.0 




15.5 


47.0 


22.6 


2.5 


1.0 


28.9 




1.0 


14.6 


2.5 


3.0 


11. 1 


5.0 


5.0 


54.6 




9.5 




2.5 


1.5 






1.0 




6.5 


19.0 


5,t> 


9.0 


31.0 


J. 6 



99. 9X 
(35) 



1) ^'rom wKich category of office is each of the three types of political 
actors recruited most frequently? 
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2) Is major elective office a characterijstic recruitment route for 
all national political leaders? Why or why not? 



In order to construct tables like the one above » data on each of 
the justices must first be collected and tabulated. One convenient tnethod 
of collecting this information is to code and store it on IBM cards. Data 
recorded in this form, (that iS| actually punched onto the cards) , facilitates 
the storage of large quantities of information which then can be processed 
by high speed data processing equipment* 

Codes can be quite sophisticated if necessary, though for illus- 
trative purposes in this exercise, a rather simplified code has been 
constructed. The codebook on pages 4-7 through 4-12 codes the collected 
information on only six characteristics of the justices. 



3) What are the six characteristics? 



The codebook is the key to the information punched un the IBM card, (one 
card per justice), which then contains the actual data being stored. At 
the top of the following page you will find a sample IBM card. 
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00800D00000000008000000000000QOOOt)08CflOOOa000000000900100000000 00000000008G0080e 

n n f t n rn 1 f 1 ! n 1 ! 1 1 1 n 1! 1 1 1 1 1 1 n ! 1 1t I n 11 1 1 1 n 11 ! 1 1 ! f n 1 ft n 1 1 f f 11 1 ! M 1 11 1 f 1 1 f 

2222222 22222222222222222222222222222212222222 22222222?222222222 22222222222222222 
3333333333333333333333333333333333333^333333333333333333333333333333333333333333 
4444444 44444444444444K 4444444444444444444M444 444444444444 1 44444444444444444444 
i5b55 55 55555 55 555555b555555555555555 5 5 5555555555555555555555 55S55555555555H55^ 
666S6666E6686666Be6&06&66666eg66666Se6$SSSSE66l6686666fi6g66S6g6S6686§S&E666S£SE6 
7 7 7 7 7 7 7 777 7 7 7 7 7 J 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 ?? 7? ?7n77 777 7 7 7 ? 7 17 7? 7 7 7 7 7 7 F7? 7 7 7 ? 77 
8S8S88$8l886&S88e3$S8888$8S8l8S8l8l8iSI8SS8e8S88lS§§ie8B6S8eglS8e8888S3e8lllllt8 
S93S9S3SS3999399939$8S33$39SS99S9S9SSSSS§9S38SS939999SS93S9$S9399SS3899S99899SS9 

Notice that there are eighty colunms across the card, with ten spaces 
(0 through 9) in each ro^^ Data are stored on these cards by punching 
out certain of the spaces on the cards according to a predetermined code. 
For instance, this study was given the Identification Number of 00001, 
which should be punched in the first five columns on the above card (and 
on each catd in the deck). 

Column #6 contains the ^'deck number," which, in this case, is 1; 
this means that it is the first deck, or set of cards for the justices* 
(There may be occasion to use more decks, if more information is collected 
than can be stored on this one deck.) Columns 7-10 contain the coded name 
of each Justice: the justices are listed in order of appointment and 
numbered accordingly, 0001 through 0098* Only columns 9 and 10 have been 
used so far; when the number of justices reaches 100, column i will also 
be used. Thus, a card with 0098 putiched in columns 7 through 10 will be 
the card of Chief Justice Warren Burger. 

4) In what co lumre is the characteristic "Party Identification of 
Justice" punched? 



5) In what punch (number) in those columns is "Democrat" recorded? 



On the blank sample IBM card, indiatc by X marks, the correct punched-out 
spaces for: a) Study Identification Number, b) Deck Number, and c) the 
Identification Number of Justice Louis Brandeis. 

6) In what columns and punches (numbers) will Justice BrandeisI "Last 
Previous Office" be recorded? 
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On this and the following page, five blank IBM cards are 
reproduced, and in the Appendix to this exercise are biographical sketches 
for five fcif the recently appointed Supraaie Court Justices: Byron White, 
Arthur Goldberg, Abe Fortas, 'Tburgood Harshc 1, and Warren Burger. Fill 
out a card for each Justice by recording aa X mark in the appropriate 
columns and punches; include all information required by the code. 



OOOOOOaOOOOOSOO0OOOOOOODOOO«OO&O 08800000000000(^^0 0000010000000000000000000009000 

11 11 n 1 11 n n 1 11 1 ! t f 11 1 1 n 11 n 1 1 n s 1 n t ! m 11 n in 1 1 1 1 1 1 n n m n n 1 m n M ! n n 

2222222 2 2 22 222 222222 2 222 2222 22 222222 2222 22 2 22 2 2 ?2 222222222 2 2? 2222222 222 222 2?2 22? 
3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 2 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 in i 3 3 3 3 3 3 3 3 3 ? 3 3 3 ? ^ 3 
4444444M44444444444M<4444«44444M44444444444444M4I444444441M44444M4414IM44 
5555555555555555555 5b 55555555555555^5555555555 5555555S5555 5S55S555 55555 5S5 555555 
666Sfi66S66SS66SS66S6S6S66S66E66tiSfi666S666S66S^8fe86l86666666§6668Sg666S6866f;6SB666 
77f 7 7 7 7 7 7 7 7 7 777 7 7 7 7 7 7 T 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 n7T771? 7 7 7 7 7 7 7 7 ? 7 7 7 7 ? 7 7 7 7 7 7 1 ) 7 7 71777 
8 8 6 8 8 8 8 8 8 8 8 888 S$aS8S88i 8 8 8 St8S8S88llt8S88S 8 8 8 8 8 8 S8l 8 8 8 8 S8i§SI8§8E8§88§ 8 8 8 8 SIMSI 
99999399999993999999599999999939999999999933999999939999998999939199399939959999 



BOOOOOOOOOODO0OOOQ0OeOOQnSOOSQODOSOOOOOO0OOOOO0OOOOOOOTOODODOOOOO0OGQniJOPO«^niJOnB 

1 ■ 34; j ; f s 10 iM? I; >» r I ■ > . • .-r ■. ■'. .'6 .•^ W in: Jj J« "' )• j' .-1 J" «J «' «J « *5 *S <' « *S*i; >' ' "i • ii 'S I '< '.' I'l (; S." i HtS i . i; 'i " !| r. 

1 11 1 11 11 n 11 1 1 M 11 1 1 1 1! M n 1 11 1 1 1 11 1 1 11 1 1 11 1 11 1 1 1 1 1 1ll 1 m 11 n n II 1 m n 11 t M n 1 

2222722?222222222?2?222??222222222222222222222222222?22?2?2?2222222?22 2;2.?;7222? 

3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 13 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3^3333333333 

4444444444444444444444444444444444444444444444 4"4 4444441444444 4 44444 4 441M4444444 

b 5 5 5 5 S 5 5 b 5 5 5 5 5 5 5 5 5 5 5 b 5 5 5 5 S 5 5 5 5 5 5 5 5 5 5 5 5 5 5 6 S 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 b L' 5 5 5 5 5 5 i 5 5 

66S6668Cf$&666Siifie6SSEES66S66§6&665S6S6666S&SS&EBS&6565S&S6EBBSB66Ei;(. Est n 6668686 

? 7 7 7 7 7 7 7 7 n 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 / 7 7 7 7 7 1 7 7 7 7 7 7 7 7 777 

i S B 8 M S g 8 8 8 8 8 S 8 S « B 8 8 8 8 8 S 8 S I 8 8 8 8 I II 8 8 8 8 8 8 8 8 8 8 8 8 8 8 8 8 8 8 8 g 8 8 8 8 8 8 8 R § 8 8 8 g 8 8 « 8 8 S 8 8 8 8 8 i I 

9993<)99?99999999S3999993339399999999999999939S$99g9399999999S9999999999999:)99999 
1 :• I « ■ . T I < tt M in: K ni< ti M i» »n jjjim nji 31 »»M»»r)i }»««««:« etti7«M»M5t 5353-^5551 s;ss mm he? «Mt!Wt'M u t .1 v n x •• » » n i«io 
ii0-9oet_ 



do 



\ 
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n 1 1 n n 1 1 1 n n n n 1 n ! 1 1 n n n 1 f It 1 1 1 1 n n I n M n 11 1 n 1 1 n in f . n n n 1 1 n n n n 

222222222 2222 ?2222 222222222n2222?2222222222222252222222222?2?22i22222222272222? 
22 3 3 3 3 3 3 3 3 2 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3.3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 S 33 3 3 3 3 3 3 3 3 3 3 3 3 3 
4 44 44 444 4 4 44 44 444 4 44 44 < 4 44 4 44 4 4444 4 44 444444444 444 4 444 44 444 44 44444 4 44 44 4 4 44 444444 
5555 55 ahS 555555555 55 b55555555555555S5555555S5555555S555555S55S55b55S555555ib5555 
666 66 8 666 66 8 666 6S6 56 6SB6 66S66SSSi86S86666 66668666 6 66 6 66 666S6656 66 666b6Efi66 6686 66 
777 777 7 77 777 777 7 77 7? 777 777 77777 77?7777777777777777 77777 777777777 F777 777 177 n777? 
888888 888 ea 8 888888 8B888888888l8l88lll888IS8|IS8n88l8SSI88 8g 81811 ISS88 6S8888III8 
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, , 11 n 11 1 1 n 1 n 1 11 11 11 n ) 11 11 11 n I n 1 n n n 1 1 11 11 1 1 11 11 M n 11 11 : 1 n n n M 1 1 1 1 m 

3 2 2 ? 2 r 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 ?? 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 ? 2 2 ^ ?? 2 ??? 2 ? 
3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 2 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3333333333333333 
4444444444444444444444444444444444444444444444U44444444444444444444444444444444 
b 0 5 b 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 b 5 5 5 b 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 5 b 5 5 5 b 5 5 b 5 5 b 5 5 5 5 5 5 5 5 5 5 5 5 5 5 L b 5 5 b 5 5 5 5 5 5 5 
65656B6SS68B8S668i6666666S66BB8666866666S6666S6666i6666SEE5E66E6G6S8SC6S66b6S666 
7 7 F 7 7 7 7 7 7 7 7 7 7 7 7 / 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 7 ) 7 7 7 7 n 7 7 7 7 7 7 7 7 7 ? 7 7 ? 7 7 7 7 7 ? 7 7 7 7 n 7 7 7 7 J / 7 n 7 / 
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APPENDIX A 



Code Book for Judicial Behavior Laboratory Data oa Supreaie Court Justices 

Deck 01 

Column 

Nutaber Code 

01-05 Study Identification Iftiiaber (00001) 

Q6 Deck Ninaber (I) 

07-10 Judge Identification Number: Justices are numbered consecutively 

according to their order of appointment. Thus, the first 
Justice appointed, John Jay, is CKK)!, etc. 



UUu i 


jorm Jay 


1 TOO 


i / 7 J 


0002 


John Rut ledge 


t ^ OA 

17 89*- 


1791 


0JU3 


William Cushing 




lolU 


AAA/. 


James Wilson 




I / yo 


0005 


John Blair 


% ^ Oft 

1789- 


1796 


UUUb 


James Xredel 


I/Su- 


L/yy 


UUU/ 


Thomas Johnson 


T 701 - 


k/yJ 


UUUo 


William Fateison 


1 701 


loUo 


uuuy 


Samuel Chase 


i/yo- 


toil 


UU iU 


u liver Liiswortn 


Lf70- 


loUU 


UUU 


BusnroQ wasnington 




LO£.y 


UUiZ 


Air real noore 




IoUh 


nn t 

0013 


John ^farshaIl 


1801- 


18J5 


0014 


William Johnson 


1804- 


1834 


0015 


Henry Brockholst Livingston 


1806- 


1823 


0016 


Thomas Todd 


1807- 


1826 


0017 


Gabriel Duval 


1811- 


1835 


0018 


Joseph Story 


18U- 


1845 


0019 


Smith Thompson 


1823- 


1843 


0020 


Robert Trimble 


1826- 


1828 


0021 


John hcClean 


1829- 


1861 


0022 


Henry Baldwin 


1830- 


1844 


0023 


James M. Wayne 


1835- 


1867 


0024 


Roger B. Taney 


1836- 


1864 


0025 


Philip B. Barbour 


1836- 


1841 


0026 


John Catron 


1837- 


1865 


0027 


John McKinley 


1837- 


1852 


0028 


Peter V. Daniel 


1841- 


1860 


0029 


Sanmel Nelson 


1845- 


1872 


0030 


Levi Woodbury 


1845- 


1851 


0031 


Robert C, Grier 


1846- 


1870 


0032 


Benjamin R« Curtis 


1851- 


1857 


0033 


John A, Campbell, 


1853- 


1861 


0034 


Nathan Clifford 


1858- 


1881 


0035 ■ 


Noah H. Swayne 


1862- 


1881 


0036 


Samuel F, Miller 


1862- 


1890 
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Column 

Numbe r Code 

07-10 Judge Identification Nuiaber (cont«) 

(cont.) 



0037 


David Davis 


1862- 


4 n *T *^ 

1877 


0038 


Stephen J. Field 


1863- 


1897 


0039 


Salmon F. Chase . 


1864- 


1873 


0040 


UlUiam Strong 


1870- 


1880 


0041 


Joseph F. Bradley 


1870- 


1892 


0042 


Ward Hunt 


1872- 


1882 


0043 


Morrison R. Waite 


1874- 


1888 


0044 


John Marshall Harlan 


1877- 


1911 


0045 


William B. Woods 


1880- 


1887 


0046 


Stanley Matthews 


1881- 


1889 


0047 


Horace Gray 


1881- 


1902 


0048 


Samuel Blatchford 


1882- 


1893 


0049 


Lucius Q. C. I^mtar 


1888- 


1893 


0050 


Melville Fuller 


1888- 


1910 


0051 


David J, Brewer 


1889- 


1910 


0052 


Henry B. Brown 


189^- 


1906 


0053 


George Shiras 


1903 


0054 


Howell E. Jackson 


1893- 


1895 


0055 


Edward D. White 


1894- 


1921 


0056 


Rufus W. Peckha!Q 


1895- 


1909 


0057 


Joseph McKenna 


1898- 


1925 


0058 


Oliver W. Holmes 


1902- 


1932 


0059 


William Rufus Day 


1903- 


1922 


0060 


William H. Moody 


1906- 


1910 


0061 


Horace H. Lurton 


1909- 


1914 


0062 


Charles E» Hughes 


1910- 


1916 


0063 


William Van Devanter 


1910- 


1937 


0064 


Joseph R. Lamar 


1910- 


1^6 


0065 


Mahlon Pitney 


1912- 


1922 


0066 


James C. McReynolds 


1914- 


1941 


0067 


Louis D. Brandeis 


1916- 


1939 


0068 


John Clarke 


1916- 


1922 


0069 


William H. Taft 


1921- 


1930 


0070 


George Sutherland 


1922- 


1938 


0071 


Pii;rce Butler 


1922- 


1939 


0072 


Edward T. Sanford 


1923- 


1930 


00} 3 


Harlan F, Stone 


1925- 


1946 


0074 


Charles E. Hughes 


1930- 


1941 


0075 


Owen J. Roberts 


1930- 


1945 


0076 


Benjamin Cardoso 


193^- 


1938 


0077 


Hugo L. Black 


1937- 




0078 


Stanley F^ Reed 


1938- 


1957 


0079 


Felix Frankfurter 


1939- 


1962 


0080 


William 0. Dmiglas 


1939- 




0081 


Frank Murphy 


i940- 


1949 


0082 


James F, Byrnes 


1941- 


1942 


0083 


Robert H*. Jackson 


1941- 


1954 


0084 


Wiley B* Rutledge 


1943- 


1949 


0085 


Harold H, Burton 


1945- 


1958 
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Code 



Judge Identification Nmaber (cont.) 



0086 Fred M. Vinson 1946-1953 

0087 Tom C. Clark 1949-1967 

0088 Sherman Mint on 1949-1956 

0089 Earl Warren 1953-1969 

0090 John M. Harlan 1955- 

0091 William J. Brennan . 1957- 

0092 Charles E. Whittaker 1957- 

0093 Potter C. Stewart 1958- 

0094 Byron White 1962- 

0095 Arthur Goldberg 1962->1965 

0096 Abe Fortas 1965-1969 

0097 Thurgood Marshall 1967- 

0098 Warren Burger 1969- 



Appointlng President Identification Nuasber. (Appointing 
Presidents will be nuiobered consecutively according 
to their order of election. All Presidei^rs and 
Vice-Presidents who assumed the presidency are listed.) 

001 George WashingCon 

002 John Adams 

003 Thorns Jefferson 

004 James Madison 

005 James Monroe ^ 

006 John Quincy Adams 

007 Andrew Jackson 

008 Martin Van Buren 

009 William Henry Harrison 

010 John Tyler 

011 James Knox Polk 

012 Zachary Taylor 

013 K*llard Fillmore 

014 Franklin Pierce 

015 James Buchanan 

016 Abraham Lincoln 

017 Andrew Johnson 

018 Ulysses Simpson Grant 

019 Rutherford Birchard Hayes 

020 James Abram Garfield 

021 Chester Alan Arthur 

022 Grover Cleveland 

023 Benjanin Harrison 

024 Grover Cleveland 

025 William McKinley 

026 Theodore Roosevelt 

027 William Howard Taft 

028 Woodrow Wilson 

029 Warren Gamaliel Harding 

030 Calvin Coolidge 
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Colusm 

Ntmber Code 

11-13 Appointing Resident Identification Number (cont.) 

(cont . ) 

031 Herbert Clark IkKsver 

032 Franklin Delano Roosevelt 

033 Harry S. Truman 

0 034 D(#ight David Eisenhower 

035 John F. Kennedy 

036 Ljmdon B. Johnson 

037 Richard Nixon 

14-15 Party Identification of Justice 

01 Federalist 

04 Republican-Det^crat Jeffersonian 

Republicans, National Republicans) 

05 Whig 

07 ' Republican 
09 Democrat 

16-17 Party Identification of Appointing President 

01 Federalist 

Q4 Republican*- Democrat (Includes Jeffersonian 
^ Republicans » National Republicans) 



05 Whig 

07 Republican 

09 Democrat c 

18-19 Region and State of Justice. (First colunm denotes region, 

second denotes state within that region.) 

New England 

01 Connecticut 

02 Maine 

03 Massachusetts 

04 New Hampshire 

05 Rhode Island 

06 Vermont 

Middle Atlantic 



11 Delaware 

12 New Jersey 

13 New York 

14 Pennsy 1 vani a 



95 



ERIC 



4-11 



Column 

Number Code 

18-19 ^ Region and State of Justice (contO 

(cont.) 

East North Central 



21 


Illinois 


22 


Indiana 


23 


Michigan 


24 ' 


Ohio 


25 . 


Wisconsin 


^orth 


Central 


31 


I<awa 


32 


Kansas 


33 


Minnesota 


34 


Missouri 


35 


Nebraska 


36 


North Dakota 


37 


South Dakota 


South 

1 


41 


Alabama 


42 


Arkansas 


43 


Florida 


44 


Georgia 




Louisiana 


4 b 


Mississippi 


47 


North Carolina 


48 


South Carolina 


51 


Texas 


52 


Virginia 



Mountain States 



61 Arizona 

62 Colorado 

63 Idaho 

64 Montana 
bb Nevada 

6b New Mexico 

67 Utah 

68 Wyoming 



71 California 

7 2 Oregon 

7 3 Washington 

74 Alaska 

7') Hawaii 



ERIC 



4-12 



Column 

' Number Code 

18-19 * Region and State of Justice (cont,) 

(cont •) 

Border States 

81 Kentucky 

82 Maryland 

83 Oklahoiaa 

84 Tennessee 

85 Washington, D.C* 

86 West Virginia 

20-21 Last Previous Office of Justice Prior to Appointment to 

Supreme Court, (First colisnn denotes broad category 
of offices, major elective, administrative, etc.; 
second column denotes particular type of office wichin 
that category.) 



( 



V 



Major Elective Office 



/ 



01 President or Vice-President 

02 U.S* Senator 

03 U.S. Representative 

04 Governor or other State Office 

05 Defeated Candidate for President or Vice-President 



Administrative 



11 Federal Cabinet 

12 Federal Sub-Cabinet 

13 Federal Administration 

14 Federal Lawyer 



Court System 

2 1 Federal Judge 

22 Federal Lawyer 

23 State Judge 
^ 24 State Lawyer 

Miscellaneous 



31 Major Party Adminijstrator 

32 Defeated Governor or Senator 

33 Local Elective 

34 No recent public office or nomination 
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APPENDIX B 
Biographical Sketches 



Byron R> ^^Hbte was born in Fort Collins, Colorado on June 8, 1917. He 
"graduated from the University of Colorado in 1938, was a Rhodes 
Scholar at Oxford University, and graduated from Yale Law School. 
White was appointed by Ihresident John F. Kennedy to be U.S. Deputy 
Attorney General in 1961, and as Associate Justice of the U.S. 
Supreme Court in 1962. 

Arthur J. Goldberg was born in Chicago, Illinois on August 8, 1908. A 
graduate of Northwestern in 1929, Goldberg became prominent as a 
labor lawyer. He was appointed by President John F* Kennedy to be 
U.S. Secretary of Labor in 1961, and as Associate Justice of the 
U,S. Supreme Court in 1962. 

Abe Fortas was born in Memphis, Tennessee on June 19, 1910. He graduated 
from Southwestern College in 1930 and from Yale Law School in 1933. 
A prominent Washington attorney and one-time Undersecretary of the 
Interior under President Roosevelt, Fortas was appointed by President 
Lyndon B. Johnson as Associate Justice of the U.S. Supreme Court in 
1965. He resigned from the Court in 1969. 

Thurgood Marshall was born in Baltimore, Maryland on July 2, 1908. He 

graduated from Lincoln University in 1930 and received his law degree 
from Harvard University in 1933. Marshall became prominent as a 
special counsel to the NAACP and argued numerous civil rights cases, 
including the landmark school segregation cases. He was appointed by 
President John F. Kennedy as a U.S. Circuit Judge in 1961. President 
Lyndon B. Johnson appointed Marshall to be U.S. Solicitor General in 
1965, and an Associate Justice of the U.S. Supreme Court in 1967. 

Warren Burger was born in St, Paul, Minnesota in 1907. He graduated from 
the St. Paul College of Law. He served under President Dwight D. 
Eisenhower as Assistant Attorney General from 1953--1956 and was 
appointed a U.S. Circuit Judge in 1956. President Richard M. Nixon 
appointed Burger as Chief Ju-stice of the U.S. Supreme Court in 1969. 
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Judicial Process Laboratory 
EXERCISE #5 



This exercise has two purposes: first, to introduce the student 
to the techniques for presenting data in a form appropriate for the sort 
of analysis he will be undertaking; second, to explore scmie simple techniques 
for analysis of these data. 



Table 5 A: 



Relation of last previous office to current office held 
by members of the national leadership group (1900-1958 ) 



LAST OFFICE 



Presidential and 
Vice Presidential 
Candidates 



CURRENT OFFICE 



Cabinet Members 



Supreme Court 
Justices 



Ma;jor Elective 

Pres. or V.P. 6,5% .5% 2.8% 

U.S. Senator 25.0 3,0 8.6 

U»S. Representative 4.5 6.5 

Governor or other 

state office 32.0 4.5 5.7 
Defeated candidate for 

Pres. or V.P. 2.5 1*5 

70.5 16-0 17.1 

Administrative 

Feder-il Cabinet 6.5 7.0 19.8 

Foderai Sub-cabinet 15.0 

Federal Administration 9.0 24.0 2.8 

Statt* Administration 1»0 

15.5 47.0 22.6 

Court System 

Federal Judge 2.5 '1.0 , 28,9 

States Judge — 1.0 14.6 

Federal Lawyer 2. 5 3,0 1 1 > 1 

5.0 5.0 54.6 

Miscel laneous 

Major party administration , 9.5 — 

Dc^feated Gov, or Senator 2.5 1*5 

Local elective office i l.O 

No recent public office or 

nomination 6_^ 19.0 5.6 
9^0 31.0 5.6 

TOTAL 100.0% 99.0% 99.9X 

^ERJC J, 99(44) (159) (35) 
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Table 5.1 on p. 5.1 of this manual exhibits correct form for table 
construction! we will use it as an example. First, scnae minor points 
of style ^should be noticed. This table presents the relationship between 
two variables: last office held by members of the national leadership 
group and current office held. Each variable is broken down into several 
categories. It is important that each of these categories and the variables 
themselves be fully and accurately labeled. Notice that the distributions 
are in percentages, with sub--total and total percentages clearly indicated. 
N denotes the actual number of cases (individuals) in each coluasi and 
appears under the total percentage so the reader can assess the relative 
importance of the category. 

It is Important to realize what one can and cannot say on the 
basis of the data presented in this table. For example, we cannot say that 
more Supreme Court justices have come ftcm major elective offices than have 
cabinet members. What we can say is that a higher percentage of Supreme 
Court justices have come from major elective offices than have cabinet 
members. A common error is to read percentages as if they were absolute 
numbers rather than percentages of absolute numbers . In this case, of 
course, there are nearly five times as mny cabinet members as Supreme 
Court justices. Another common error is to extend interpretations of 
data beyond the data presented in the table; one can make statements only 
on the basis of information actually presented in the table. 



1) On the basis of the percentages reported, could you say that more 
Supreme Court justices than presidential and vice-presidential candidates 
held administrative positions as their last previous political office? 
Why or why not? 



2) Which of the following two statements can you make on the basis of 
this table? 

a) A higher percentage of Supreme Court justices than any other 
political actors in America had their last previous office in 
the court system. 

b) A higher percentage of Supreme Court justices than cabinet members 
and presidential and vice-presidential candidates had their last 
previous office in the court system. 



Explain: 



3) On the basis of this table can we make the following statement: A 
higher percentage of Supreme Court justices have had prior judicial exper- 
ience than have cabinet members or presidential and vice-presidential candidates? 



Explain your answer. 



\ 

\ 

\ 



It is also important to design a table so as to include only the 
information that is appropriate for a specific use. Needlessly ccKcplex 
tables are a burden to read and interpret correctly. For exaiaple, Table 5.1 
was used in Exercise #4 to illustrate simple relationships between the 
single variable, last previous position held^ and current political position. 
It therefore was unnecessary to include other possibly interesting information < 
However » if desired, this table can be expanded to include a break-^dovn of 
the individuals on the basis of political party affiliation, Ta^le 5,2 
below is such an expanded version of this table. 

Table 5,2 ; Relation of last previous office to current office held 
by members of the national leadership group (1900*1958) 









CURRENT OFFICE 






LAST OFFICE 


Presidential 
Vice Presidential 
Candidates 


Cabinet Members 


Supreme Court 
Justices 


Rep. 


Dem. 


Rep. 


Dem. 


, Rep. 


Oem. 


Ma;Jor Elective 














Pres. or V.P. 


9.1% 


4.5% 


% 


1.45% 


5.0% 


— % 


U.S. Senator 


22.7 


27.2 


2.2 


4.35 




20.0 


U.S. Representative 


' 4.5 


4.5 


3.3 


8.70 






Governor or other 














state office 


31.8 


31.8 


4.4 


4.35 


10,0 




Defeated candidate 














for Pres. or V.P« 




4.5 


1.1 


2.90 








68.1 


72.5 


11.0 


21.75 


15.0 


20.0 


Administrative 














Federal Cabinet 


9.1 


4.5 


8.9 


4.35 


10.0 


33.3 


Federal sub-Cabinet 






11.1 


20.30 






Federal Administration 


4.5 


U.6 


25.6 


21.70 




6.7 


State Administration 








2.90 








13.6 


18.1 


45.6 


49.25 


10.0 


40.0 


Court System 














Federal Judge 


4.5 






2.90 


35.0 


20.0 


State Tudge 




4.5 


1.1 


1.45 


25.0 




Federal Lawyer 






2.2 


5.80 


15.0 


6.7 




475 


475 


3.3 


10.15 


75.0 


26.7 


Miscellaneous 














Major party administration ~- 




7.8 


11.60 






Defeated Gov. or Senator 




4.5 


3.3 








Local elective officer 






1.1 


1.45 






No recent public office 
or nomination 


13.6 




27.8 


5.80 




13.3 


13.6 


4.5 


40.0 


18.85 


oTo 


13.3 


TOTAL 


99.8% 


99.6% 


99.9% 


100.0% 


100.0% 


100.0% 


N 


(22) 


(22) 


(90) 


(69) 


(20) 


(15) 



\ 
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On the basis of Table 5.2 it is difficult to make statements 
about each category of officeholders as a whole* There is no one single 
percentage figure for any of the categories. However, if one is interested 
in the relation of party affiliation to the variables, then the more complex 
table is warranted. For example, we can now toake statements about the 
differences between the backgrounds of Republican and Democratic officeholders. 

« 

4) Which of the following statements can be made on the basis of the 
percentages presented in Table 5.2? (If you decide that none of the 
statements can be made, explain why not.) 

a) The overwhelming majority of Supreme Court Justices have had as 
their last previous office a position in the court system. 



b) A higher percentage of Supreme Court justices who are Democrats 
had as their last previous office an administrative position 
than have Supreme Court justices who are Republicans, 



c) No Supreme Court justice who Is a Republican was a uieinbt^'r of 
Congress as his last previous political office. 



You have seen that different statements can be made on the basis 
of simpler or more complex presentations of the same data. It is important 
to tailor your presentation to the type of statements you wish to make. 
The data in Table 5.2 added information that was not included in Table 5.1. 
On the other hand, tables should not be more complex than is warranted by 
the information contained in them. Table 5.3 on the following page is 
designed to show the relationship between the last previous office of 
Supreme Court appointees and the party affiliation of the respective 
appointing presidents. Referring to Data Table #9, calculate the indicated 
figures and record them in the appropriate cells of Table 5.3. 
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. Table 5>3 : Relation Between Last Previous Office of Supreme Court 

Appointees and Party Affiliation^ of Appoinging President 



1789-1860 



1861-1900 



1901-1968 



Ma jqr 
E lective 



Adtninis- 
trativL' 



Court 
System 



Fed. 
State 

Fed. 

State 

Fed. 

State 



Dem» 



Rep< 



Other 



Dem, 



Rep, 



Other 



0em« 



Rep. 



Other 



Miscellaneous 



N 



■-^Categories: I) Democrats includes Republican-Detnocrats of the mid-lSOO's. 

2) Republicans includes Whigs of the tnid-^lSOO* s. 

3) Other includes Federalists, and one Independent, 

(Justice Frankfurter). 

5) Formulate the hypothesis that would have led you to construct this 
table. 



6) Is your hypotiiesis confirmed? To what degree? 
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Coa:iplete Table 5.4 by collapsing Table 5.3, eliminating the 
historical periods. 

Table 5^4 : Relation Betveea last Pravious Office of Suprepe Court 

Appointees and Party Affiliation^ of Appointing President 



DesK>crat 



Republican 



Other 



Major 
Elective 



Adminls- 
trative 



Court 
System 



Fed. 
State 

Fed. 
State 

Fed. 
State 



Miscellaneous 



N 



N 



^Categories: 1) Democrats Includes Republican-Democrats of the early 1800' s. 

2) Republicans includes Whigs of the tnid-l800*s. 

3) Other includes Federalists, and one Independent, 

(Justice Frankfurter). 

7) What infoi-mation is sacrificed by collapsing the historical categories? 



8) Which of the two tables (Table 5.3 or Table 5.4) more parsimoniously 
presents the data in support of your hypothesis? Explain. 
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Below is a table (q^ablc ^.3) designed to show the relationship 
bi'tween the party affiliation of Supreme Court justices and the party' 
affiliation of appointing presidents. Referring again to Data Table #9, 
calculate the indicated figures and record thesi in the appropriate cella 
of Table 5*5* 



Table 5*5 ^ Relation of Party of Supreme Court Justices 
to Party of Appointing Ptesldent 



1789-1860 



1861-1900 



1901-1968 



Party of Justice:"^ 


Dem. 


Rep. 


Other 


Dein« 


Rep. 


Other 




Rep« 


Other 


N 


Party of 
Presidents'^ 

Other 












i 


















































N 























'•Categories 



1) Democrats includes Republican-Dcmiocrats of early 1800' s. 

2) Republicans includes Whigs of the mid-1800* s, 

3) Other includes Federalists, and one Independent, 

(Justice Frankfurter). 



9) Fomiulate the hypothesis that would have led you to construct this 
table. 



10) Is your hypothesis supported? To what degree? 
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Complete Table 5^6 below by collapsing Table 5»5, eliminating 
the historical periods. 



Table 5.6 ; Relation of Party of Supreme Court Justices 
to Party of Appointing President (1789-1968 ) 

Patty of Justices 



Party of 



Presidents 



Deni. 



Rep, 



Other 



N 



Democrat 


Republicai:; 


other 


N 




































II) what information is sacrificed by collapsing the histoplcal categor it.'S' 



12) Which of the two tables most parsimoniously presents thu data in 
support of your hypothesis? Explain, ^ 
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Judicial Process Laboratory 



EXERCISE #6 



Assigned . Readings : 

Samuel Krislov, The Supreme Court in the Political Process (New York: 
Jtocmillan, 1965), chapters 2 and 3* 

Stuart S. Nagel, ''The Relationship Between the Political and Ethnic 
Affiliation of Judges, and Their Decision-Making," in Judicial 
Behavior, Glendon Schubert, editor (Chicago: Rand McNally, 1964) 



This exercise is designed to provide you with a simple means for 
analyzing the relationship between the background characteristics of judges 
and judicial decisions. For the purpose of this exercise we will confine 
our consideration of background characteristics to party affiliation, since 
it is the easiest to dichotomize across a large number of judges • The 
following are some of the hypotheses that have been advanced concerning the 
relationship between the party affiliation of judges and their decision- 
making: 



Hypothesis i^l: 



Hypothesis #2: 



Hypothesis #3: 



Judges who are Democrats tend to decide for the 
defendant in criminal cases more often than do 
judges who are Republicans* 

Judges who are Democrats tend to uphold the 
government in administrative regulation cases 
more often than do judges who are Republicans. 

Judges who are Democrats tend to support the 
claimant in workmen* s compensation cases more 
often than do judges who are Republicans. 



1) Explain briefly the rationale for these hypotheses. 



ERLC 



1U7 



1 



I 



if 

6-2 



2) If these hypothesized relationships were not confirmed, or only 
weakly supported, what factors would you consider to be most responsiblo? 



The data tables we have provided in the back of this manual will 
allow you to make your own tests of these hypotheses. Notice that the 
judges for each court are listed alphabetically, along with their respective 
party af f i liations • Each table presents decisions for only one court and 
for only one issui% Your first task is to make a simple frequency count of 
"yos*' and '"no" votes for each judge; then record these figures in the 
space provided below, 

Pinnsy Ivania Supreme Court Michigan Suprt'mt' Court 

Hypothesis #1: Judgi' Yes No Judge Yes No 



er|c 108 



Pennsylvania Supreme Court 

Hypothesis #2: Judge Yes No 
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Michigan Supreme Court 
Judge Yes No 




Hypothesis #3: 



3) Givtm these simple frequency figures, what impression du you liave 
about the validity of the hypothesized relationships? 
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4) On the basis of the data as now presented, is there any particular 
reason for feeling more (or less) confidence in any one of these hypothesized 
relationships? Why or why not? 



13 



Your next task is to manipulate the data in such a way as to 
allow you to, make more interesting statements. Nagel has suggested (see 
your reading assignment) calculating what he calls a '^decision score" for 
each judge and for each court. One can then compare decision scores ot 
judges in terms of a bench mark determined for each court; that is, each 
judge's decision score is either above or below the decision score (the 
average) for his court. The decision score for a judge is simply the 
proportion of times voting for the defendant (or claimant, or whatever, 
depending on the type of issue before the court) out of the total number of 
his votes on that issue* The decisio': score for the court, on the other hand, 
is an average of the.,court*s decisions on the selected issue, which is 
calculated by adding the decision scores of the individual judges together, 
and dividing by the number of judges. 

Using the data tables again, calculate the appropriate decision 
scores Tor the judges, and for the two courts, on the defendant's rights 
issue. Enter the figures in the empty tables below (Tables 6.1 and 6.2), 
and label the tables correctly* 



Table 6.1: 



Judges 



Party 



Decision 
ScQre 



Above or Below 
Court Averages 
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Table ,^.2: 










Party 


Decision 


Above or Below 


Judges 


Score 


Court Averages 












i 







3) What dot's this procedure allow you to say that the earlier procedure 
(simplf frequencies) did not? 



b) How does Nagol propose to deal with tht- judge whose dt!cision score 
tails at the average of the court , and why? 
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7) Referring to Tables 6.1 and 6.2, would the hypothesis being tested 
be confirmed if the average decision score of all the Democrats was higher 
than the average decision score of all the Republicans? Why or why not? 



8) Explain why a statanent of the following for^a is an appropriate 
interpretation of Tables 6.1 and 6.2: Judges of party A tend to be a^ove 
the average of their respectiv.e courts in deciding cases of type X, while 
fudges of party B tend to be below the average of their respective courts 
in deciding cases of type X. 



9) Which of the following statements, then, would constitute a test of 
I he hypothesized relationships when two or mor^ courts are involved? Why? 

a) Judges of party A will be presumed to favor X more than judges of 
party B, if the average score on votes for X is higher for judges 
of party A than it is for judges of party B. 

b) Judges of party A will be presumed to favor X more than judges of 
party B, if the judges of party A tend to be above the average of 
their respective courts on votes for X while the judges of party B 
tend to be below the average of their respective courts on votes 
for X. 
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Nat. A' suggests constructing 2-by-2 tables to shew the relationship 
between a judge's party affiliation and his bein^ above or below the average 
of his court on any issue. In order to do this, select one of the hypotheses 
on page 6-1, calculate the decision scores for all of the judges and each of 
the two courts included in the two data tables which deal with the issue 
you have chosen. Then, using the 2-by-2 table provided bGl(»«, label the 
table by issue and enter the figures in the appropriate cells. Below the 
table write an interpretive statement (using the proper form, as in 
question #8) . 



Table 6.3: 





Republican Judges 


Democratic Judges 


~ --" ■ "" 1——.. ■ 

Above the average of one's 
court on the decision score 






At or below the average of 
one's court on the decision 
score 






Totalis 






c 

Statement: 



10) In what way is your interpretive statement weaker than you might 
want iL to be? (See Nagel, pp. 240-41, especially footnote 13). 



11) What kind of procedure might you perform in order to make your 
sLaLcnient stronger? 
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12) How adequate is this statement in terms of testing the hypothesis? 



13) Do you think that Nagel has adequately solved the comparability 
problem? 



Not all hypotheses relating background variables to judicial 
decisions are as intuitively obvious as those given on page 6-1^ This is 
true because not all background variables are so obviously related to 
particular types of issues which judges face. In fact^ the '^obvious" 
relationships do not always hold. 

For example, an interesting relationship to examine might be that 
between a judge's religious affiliation (Protestant/Catholic) and his decisions 
in domestic law controversies (e.g., divorce, separation, child custody, etc.)* 
On tht? one hand, one might expect Catholic judges to take a broader view on 
the legal issues because of their traditional liberalism on social issues; 
on the other hand, one might equally well expect that Catholic judges reflect 
the more conservative position of their church on divorce. Therefore, the 
relationship between religious affiliation and decision on domestic issues 
might be stated in either of the two hypotheses: 

1) Judges who are Catholics tend to be mdre lenient in domestic law 
cases than judges who are Protestants. 

or 

2) Judges who are Catholics tend to be less lenient in domestic law 
cases than judges who are Protestants. 

In fact, available data tends to support the second hypothesis. 

Another interesting relationship to examine is between this 
category of domestic law cases and judges' political party affiliation. 
What do you hypothesise the relationship to be? 
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14) Frame ycHir hypothesis in tea table forts. 



15) Explain briefly the rationale for your hypothesis. 



To test this hypothesis, enter 'theip^ppropriate figures in 
Table 6.4 below, using the data provided in Data Tables 5 and 6. , 

! 

Table 6.4: 





Republican Judges 


^ — . — I 
Democratic Judges 


Above the average of one's 
court on the decision score 

At or below the average of one*s 
court on the decision score 










Totals 







16) Is your hypothesis confirmed? 
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17) Briefly state a rationale for framing such hypotheses and testing 
tltem in this loanner* 



18) How adequately do you think this accounts for the behavioral 
differences among judges? 



/ 
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Judicial Process Laboratory 



EXERCISE #7 



Assigned Reading: 

Joseph Tanenhaus, "The Cumulative Scaling of Judicial Decisions," 
Harvard Law Review, vol. 79, no. 8 (June, 1966), 1583-94. 



This exercise is intended to show you how to ''scale" judicial 
decisions. Since this technique is a relatively ccsnplex form of data 
analysis, scmie careful discussion of its implications and requirements is 
in order. We have assumed, in preceding exercises, that certain character- 
istics in a judge* s background in some way affect his decision^noaking. In 
our choice both of these characteristics and of the issues decided, we hav^^ 
implicitly assumed that there is an intervening ideological dimension which 
is describable in terms of a liberal-conservative continuum. In other 
words, we have assumed that a "yes" vote on, for example, a workmen's 
liability claim against his employer is the equivalent of a "liberal" 
position, and that a judge who is a Democrat will tend to vote "yes" on 
such an issue; conversely, we have assumed that a "no" vote on such a 
claim is the equivalent of a "conservative" position, and that a judge who 
is a Republican will tend to vote "no" on such issues. 

The technique of Guttnan cumulative scaling is designed to allow^ 
tht^ researcher to make statements about this intervening ideological 
dimension. For this purpose, then, it is assumed that for all judges on 
a court there exists a single definable set of attitudes toward any one 
issue, and that each case which bears on this issue operates as a stimulus 
evoking a pro or con response. In order to do this, of course, it must be 
further assumed that the set of cases chosen as stimuli is uni d imen s i o na 1 > 
The follcwlng questions are designed to test your understanding of these 
assumptions as they apply to judicial decisions. 

I) Why is it important to consider an intervening ideological 
dimension? Does it have to be ideological to serve its purpose? 
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2) Is the assumption of a single definable set of attitudes (for all 
judges on a court toward any one Issue) a particula'irly stringent assumption 
for judicial decision«-making? Explain* 



3) Is the assumption of unidimensionality across a set of cases a 
particularly stringent assumption for judicial decision-making? Explain. 



A scale is intended to measure intensity of response; Guttntan's 
cumulative scale is designed specifically to measure ordinal intensity, from 
wi»aker to stronger responses, across a large set of stimuli* Presumably, 
tlierefore, any such set of stimuli can arranged in a weaker to stronger 
ordering for any s^^r of responses assumed to have a single set of attitudes 
toward these items. To give you some idea of how one' goes about ordering 
judicial decisions according to this requirement, wc have listed below a 
sunmiary of the facts of five workmen^ s compensation cases. 



Case it I: An employee of a trash removal company is suing for disability 
compensation for the period of three months during which he was 
recovering from back injuries suffered when he fell off a moving 
truck. The facts show that the truck was in service at the time 
of the accident J and that the claimant had consumed a six-pack 
of strong beer during the two hours preceding his accident • 

Case #2: An employee of a house painting company is suing for two months 

sick leave compensation for the period in which he was recovering 
from a broken leg suffered in a fall from a ladder. The facts 
show tliat the employee was experienced, and that the fall occurred 
when the rung on which he was standing broke , 

Case #3: The widow of a factory worker is suing her deceased husband's 
employer for death benefits. The facts show that the deceased 
was killed in an automobile accident while riding to work with 
fellow employees in a car pool organized by the union local. 
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Case #4: The widow of a San Francisco bank executive is suing her deceased 
husband's eaiployer for death benefits* The facts show that the 
deceased was asphyxiated in a New York hotel fire, tbat a female 
companion was found asphyxiated in the same rooin^ and that empty 
liquor bottles were also found in the hotel room; the deceased 
was attending a banking convention at the time of his death r 

Case #5: An employee of an autc^aobile manufacturer is suing for full 
disability ccrapensation* The facts show that the claimant 
suffered the loss of his right arm in an accident involving a 
punch press machine* 

1 

4) Arrange these cases (by number) on a conservative^- liberal continuum* 



5) Explain your ordering. 



h) Of ciHirne the order can he rcvcrst-d without changing the logic of 
this situation. Write your scale '^backward'* with the item at the extreme 
ri;4ht first, tht^n the next most right, etc. 



Now read your explanation of ordering in question #3. It still makers sense 
because you havt* maintained 



as defined by Guttman. 



7) of your two possible orderings , reproduce here the one with the 
most ^^conservative" holding (that is, the granting of compensation would be 
most likely to be acceptable to a conservative) on the left, the most ''liberal'' 
on the right. 
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8) Assuming that you are testing for intensity of "liberalism," 
would the case on the far left extreme of your ordering be a weak or a 
strong stimulus? Explain. 



9) Assuming that you are testing for intensity of "conservatism" 
would the case oji the far left extreme of your ordering be a weak or strong 
stimulus? 



10) Given Guttman's? assumptions, would it be "harder" or "easier" for 
n "liberal" judge to vote "yes" on the case on the far left extreme than to 
vote "yt s" on a case in the center? Explain, 



11) Now statf briefly what is meant by cumulative scaling. 
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Judicial Process Laboratory 



EXERCISE #8 

\ 

This exercise is designed to introduce you to the correct use of 
scale analysis in studying judicial dec is ion -making. You have created a 
simple scale by logic from information on the items. But most of the time 
we do not know and cannot trust our intuitive notions of how the cases line 
up or what the unidimensional difference (or other non-*scalable differences) 
among the judges or other defcision-makers might be. Here'^we will consider 
liow to take a mass of votes - yi^ses and noes - and try to array them into 
a scale like the one you created in Exercise #7. You will then be faced 
with the problem of what you might have when and if you can create such an 
array. But we will consider that question later. We can best get at the 
problems you might encounter by considering the simple procedural require- 
ments for constructing^ a scale. 

In constructing a scale matrix, one must first choose a set of 
respondents (all judges on a court) and a set of stimuli (a set of cases 
which meets intuitively the requirement of unidimensionality) . The 
arrangement of responses in a scale matrix (with stimiilus Items ordered on 
a left-right, conservative-liberal continuum) should allow one to draw a 
line from the upper right to the lower left of the matrix, which dichotomizes 
i-ach judge's responses as follows: all ''yes" votes should e to the left 
of this line, and all "no ' votes^ should be to the right of this line. Any 
deviations in location of "y^s" and "no" votes, according to this rule, are 
tormcid "inconsistent" votes. The sample scale, showing decisions of the 
Now York Court of Appeals (page 8-2), should give you a good indication of 
t hi'sc procedures . 

Unfortunately, there are no absolute rules for ordering the 
stimulus items, so you must proceed by trial and error . However, efforts 
to guide or ^o be prescriptive have been made. More advanced discussions 
art' to be found in: \ 

V 

(;lendon Schubert, Quantitative Analysis of Judicial Behavior (Glencoe: 

Free Pruss, 1959), pp* 269-376. ^ 

S. S. lllmer, "Scaling Judicial Cases: ^ Methodological Note," 
American Behavioral Scientist , 1961, pp. 31-34. 

Harold J. Spaeth, "Unidimensionality and Iteni Invariance in Judicial 

Scaling," Behavioral Science , Vol. 10, No. 3 (July, 1965), 290-304. 

IVo other interesting comprehensive works on scaling are Warren S. Torgerson's 
Theory and Methods of Scaling (New Yo* : Wiley, 1958), and Allen Edwards' 
Techniques of Attitude Scale Construction (New York: Appleton-Century Crofts, 
1957). 
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NEW YORK COURT OF APPEALS 
Workmen's Compensation Casps: 1955-1959 



I 
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Vote for the Defendant: 4 
Vote Against the Defendant: 
Not Participating : 0 
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JS = 1 - = .68 
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In ordering the stimulus items you might, for exasiple, make^ the 
preliminary inference that, for any set of items measuring degree of 
•♦liberalness," the judges who are Democrats will have higher scale rankings 
than judges who are Republicans. You would then switch the cases and/ or 
judges around until you have reached an ordering that results in the fewest 
"inconsistent" votes • 



1) How in terms of the votes might you find that your preliminary 
ordering of judges does not hold? 



2) Can you give several explanations why your initial ordering of 
judges might produce inconsistent votes? One, in terms of the judge might be 



One, in terms of the particular vote in the case might be 



One, in terms of your selection of cases might be 



3) How convincing is the assumption that the final matrix accurately 
rcprest>nts naativf degrees of " liberalness'* in the votes of the judges? 
Explain. 
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4) How convincing is the assumption that the final ordering of cases 



accurately represents relative degrees of "weak" "or "strong" atiamli in 
terms of testing the "liberalness" of respondents? Explain. 



5) What does Tanenhaus mean (see Exercise #7) by "nominal," "ordinal" 
and "interval" scales? 



6) Referring to the sample scale on page 8*-2, what can be said about 

the "distance" between case number 1 and 2? 



7) What can be said about the "distance" between Judges Conway and 
Froessel on the one hand, and Judges Van Voorhis and Fuld on the other? 
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8) Wl»t limitations to cumulative scaling do your smswers to Questions 
6 and 7 indicate? 



9) How is the term ^^inconsistency" (or error) used in referring to 
votes recorded on a scale? How convincing is this use? 



It is important to consider carefully the types of statements 
one might legitimately make on the basis of a (^ttman Scalogram. For 
example, the hypothesis that one might be testing in the sample scalogram 
on page 8-2 is: assuming that the items (cases) are arrayed on a liberal/ 
conservative dimension, the liberal judges will be more likely to vote for 
th^ claimant (have higher scale scores) than will the conservative 
jiidges* Obviously, such a proposition assumes that the technique used 
is measuring judges* attitudes toward these cases. But notice that these 
attitudes are inferred from the judges' votes, while the votes are in 
turn predicted from the assumed attitudes. Our point is not that the 
hypothesis is uninteresting. Rather, it is that the scalogram cannot be 
used by itself to test this hypothesis, since it includes no independent 
measure of attitudes* In other words, the scalogram is simply a useful 
descriptive device. What sort of device is that? It allows one to array 
the judges votes in a parsimonious manner. The scale score, then, is an 
index of the judges' position along the assumed continuum. 

10) What is the problem with the following statement; "This scale 
(p. 8-2) explains the 20 decisions dealing with workmen's compensation cases 
in terms of a single attitudinal dimension"? Explain your answer. 
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11) Does scalograni analysis provide you with an explanation of judicial 
decisions? Explain. 



Referring to the sample scale on page 8-2 agaic, it is seen that 
the judges have a wide variety of responses to the set of workmen's coapen- 
sation claims. For example, Judge Dye supported the claimant 16 cmr of a 
possible 17 times, while at the other end, Judge Van Voorhis supported the 
claimant only once in 20 opportunities. We can now relate these differential 
scale positions to independently measured factors, "such as party affiliation, 
age, religious affiliation, etc. For example the party affiliations of the 
judges on the New York Court are as follws: Burke, Democrat; Conway, 
Democrat; Desmond, Democrat; Dye, Deaaocrat; Froessel, Democrat; Puld, 
Republican; Van Voorhis, Republican. 

12) Construct a hypothesis relating the judges' party affiliation to . 
their positions on the workmen's compensation cases. Is your hypothesis 
confirmed? Disconf irmed? 



13) How does this method of hypothesis testing differ from the use of 
the 2x2 tables discussed in Exercise <^6? Is it an improveanent ? 
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EXERCISE #9 



By now you should be faiatliar with the conceptual design of Guttman 
scales. This exercise is intended to Introduce you to aam of the tsore 
technical aspects of scale construction. 

The first task is to organize your data in a preliminary taatrlx to 
facilitate ordering th&a. on the scale. The form in Table 1 of the Data 
Tables exemplifies this organising procedure. Notice that this preliminary 
matrix uses various codes to present the data. Each case is identified by 
a code number: for example, the first case in Table 1 is coded 398 Pa 19a, 
which refers to volume 398 of the Pennsylvania Reports, page 198, The votes 
of eaqh judge are also coded in the following way: a minus sign (-) 
represents a "no" vote, a plus sign (+) represents a "yes" vote, and a 
zero sign (0) represents non-participation in the case. One can Invent his 
own code if he wishes, which can be as simple or complex as need be. The 
important point to remcaaber is that the full code should be clearly indicated 
on your preliminary matrix. Notice that the plus and minus signs represent 
"yes" and "no" votes on the selected issue, and not participation in the 
majority or minority. Obviously, the issue or set of cases shmild be 
clearly labeled on the matrix along with the identification of the particular 
court. 

As we have already stated, there are no absolute rules for deriving 
the final scale matrix. Since the scaling of judicial decisions involves 
such a small number of respondents <judges) compared to ssxne uses of scaling, 
a fairly simple trial and error method will be sufficient for your purposes. 
There are two major rules of thumb: for a preliminary ordering of judges, 
make a simple frequency count of the "yes" votes of each judge and then 
place the judges in descending order. This procedure will give you a rough 
ranking of judges, although there miay be scsae changes in the final scale 
form. The second rule concerns the ordering and placing of the cases on a 
left-right continuum. First, categorize the cases according to the division 
of the vote on the court in the following way: 6(yes)-l(no) , 5-2, 4-3, 3-4, 
etc. Then place all those cases in the 6-1 category on the extreme left of 
the scale matrix, folltwed by the 5-2 category, and s6 on, Tl?i»<,should 
provide you with a preliminary scale ordering. . \ 

Using the data in Data Table I as your /prelimnary matrix, 
construct your own scale, following the procedur^ discussed above. Use 
the space provided on page 9-2 for work on this pt^^ljjni^ry scale matrix. 
For convenience, write in the division for each casebeiow Its column on 
Data Table I before you begin your preliminary ordering. Since y<^ will 
be re-arranging your ordering several times, we suggest that you use a 
pencil. 



Preljgitiiary Scale tfatrlx 



(Title) 



CM 
I 

0^ 



Case Nuialiers: 



Judges 
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If you have a perfect scale at this juncture, it should be the 
case that all the + signs will be on the upper left side of the laatrix, 
and all the - signs on the lower right. In fact, this will not be the 
case for the data in Data Table 1. Your goal, of course. Is to approach 
as closely as possible a perfect scalar pattern, (That is, a pattern 
that has all the plus signs on the upper left and minus signs on the lower 
right.) In an obviously imperfect scalar pattern such as you have just 
produced, you must proceed on a trial and error basis by switching both 
judges and cases around until you have mo^t closely approximated the 
perfect scale pattern. It should be emphai^ized that neittier of the two 
•'rules of thumb" mentioned above are inviolate; they are intended solely 
for the preliminary ordering and neither irf' required for the final scale. 

Now draw a line (as shown in the sample scale in Exercise #8, 
page 8-2) from the upper right to the lower l^ft df the matrix, dichotomizing 
the votes as indicated. Circle all those vot^s tllat now appear on the 
"wrong" side of the line (both + and - votes) .\ R^check your scale to be 
sure that you have minimized the number of vot^ phat are circled. These 
circled votes are termed "errors" or "inconsistencies" because they do not 
follow the strictly cumulative pattern that is tteoretically required for 
the Guttman scaling. 



1) What Is the total number of "errors" ot "inconsistencies" on your 
scale? 



2) In what sense should these circled votep be viiewed as "errors" 

or "inconsistencies"? | 

' — ' ■ H • 



3) In what scale position did you place Ca$e #399 Pa 160? Does 
this placement conform to the preliminary rules of c|iumb? Why or why not? 
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4) B. Jones and C. Jones have the same nuiaher of *^yes" votes « Do 
the two have the same scale position? Explain why or why not* 



5) If Jones had had a "yes" vote in Case #403 Pa 262, would his 
resulting scale position have been higher than that of C« Jones? Why or 
why not? 



6) What is unusual about Case #399 Pa 458? 



7) Why might it be ii teresting to investigate further those cases 
with "incons is tenders"? 



There are three criteria convention^ill y used in evaluating scales 
of judicial decisions: the Scale Score (S.S.)> the Coefficient of Reproduc- 
ibility (C.R.)i and the Coefficient of Scalability (C*S.)* The S.S. is a 
summary indicator, based upon the proportion of consistent "yeses" on the 
scale. The computing formula is: 

2P 

P is the Scale Position of each judge - that is, the point at 
which the line partitioning his votes is drawn. See scale 
exasjple in Exercise #8. 



N is the Number of Cases in the scale. 
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The value o£ the SS can range from a -1.00 (no scalar "yes** 
votes) to -f-l.OO (all scalar *'yes*' votes). The SS is the most useful device 
for discussing the relative positions of the judges on the scale. 

The CR and the CS represent two ccmventional bench vaarks for 
detenoining the ''scalability" of a set of cases; the generally accepted 
level for the CR is ,90 and for the CS, .60^. -•The Tanenhaus article 
provides a good discussion of the differences between these two coefficients, 
and a critique of their usefulness. It is Ij&portant to eaphaslze that a scale 
that does not achieve a ca of .90 or a CS of .60 sight still be interesting 
simply because it raises questions as to why a scalar pattern does not 
emerge. 

The ccmiputing forrosila for the CR is: 

I t 
CR » 1 - ^ 

I is the number of inconsistencies, excluding those occurring 
in cases with single dissents, 

N is the nuinber of votes scored, excluding those occurring 
In cases with single dissents. 



The cotflputlng fonmila for the CS is: 



I* 

CS = 1 - 

I* is the total number of ''inconsistent** votes on the scale. 
MI is the number of potential ^'inconsistencies'* in the scale. 



If, for instance, we include cases with 9-0 votes no "inconsistencies" could 
occur, and this would inflate the coefficients artificially. Similarly, in 
8-1 votes only one inconsistency can occur and in a 7-2 vote only two 
inconsistencies, etc. The highest number of errors that can occur is 
equivilent to the minority vote in that item > 

To correct for this It has been traditional to exclude extreme 
items - 9-0 and 8-1 - particularly from calculating the CR* The CS uses, as 
the denominator, the number which constitutes the real possibility of error 
in the scale. This will always be smaller than the numerator for the CR 
(except in scales ccHnposed exclusively of unanimcnis cases, which can tell us 
nothing in any pvent). Therefore, the CS is regarded significant at .60. 
When we ccsupute the CS we control for extremeness of items (a 9-0 item adds 
nothing to the denominator). Under these circumstances we could if we 
wished include extreme items in the CR, duly noting the lessened significance 
of a high CR and relying on the CS to correct for these extreme items. 
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ScKue further cManent shmild be taade abcmt the Coefficient of 
Scalability. The MI should be computed in two different ways* and the 
waller result of the two is to be used as the denooinator in computing 
the CS« The first of these two ways is as follows: referring to the 
vote division for each case (recorded along the bottom of the scale) , 
sum the smaller value (number in the minority) in each case. For example, 
in the sample scale, there are twenty vote divisions (one for each case); 
singly total the twenty smaller numbers (in each case) l4-l+l+lHhl4>2, . . .*43, 
The resulting figure is the MI for the cases < The second way to compute 
the MI is as follows: referring to the vote division for each jud^ 
(recorded along the right side of th/Q scale) , siua the onaller of each of 
the two vote total Values for each Judge » For example ^ there are seven 
Judges included in the twenty case scale'; simply 'total the seven m&aller 
numbers (for each Judge) - l+l+5+?+7+9f I » 31. The resulting > figure is 
the MI for the judges > In the case of the sample scale the MI for the 
judges was the smaller value, and was, therefore, selected as the denominator 
^ for the computation of the CS* 



8) What does it mean to say that there Is a maximum potential error 
of one in Case #399 Pa 411? 



9) What does it mean to say that there is a maximum potential errfir 
of seven for Judge Desmond? (Refer to p. 8-2 of the previous exercise,) 



T 



10) Why choose the smaller of the two pi sible values of MI for the 
denominator in the CS computing formula? 



:i33 



11) According to Tanenhaus, what is the greatest weakness of the CR? 



/ 



12) Is the Scale Score (SS) a useful indicator? Why or why not? 



Returning to your scale » ccmspute and record the correct totals 
as exemplified on the sample scale. Then compute and record the SS, CR^ 
and CS« 

13) Does your scale meet the levels of acceptability conventionally 
used in scaling judicial votes? 



On the following page is a table showing the judges of the 
Pennsylvania Supreme Court, along with their respective party affiliations, 
religious affiliations, and whether or not a«ch has had experience as a 
criminal prosecutor. 
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Table 9.1; 



Party Affiliation, Religious Affiliation, and Prosecution 
Experience of the Judges on the Pennsylvania Supreme Court 



Judges 



Party 



Religion 



Prosecution Experience 



Bell . 



Cohen 
Eagen 
B» Jones 
C. Jones 
Musmanno 



Republican 

Democrat 

Democrat 

Democrat 

Republican 

Democrat 

Democrat . 



Episcopalian 

Quaker 

Jewish 

Rosnan Catholic 
Presbyterian 



Assistant District Attorney 
District Attorney 



DSjStri^t Attorney 
Assistant pistrict Attorney 



Roman Catholic 



Using these variables, the following propositions can be constructed: 

A) Judges who are Democrats tend to decide for the defendant in 
criminal cases mote often than do judges who are Republicans 

B) Judges who arc non-Protestant tend to decide for the defendant 
in criminal cases more often than do judges who are Protestant. 

c) Judges without experience as a criminal prosecutor tend to decide 
for the defendant in criminal cases more often than do judges' 
with such experience. 



14) Does your scale tend to support proposition A above? Comment briefly. 
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15) Does your scale tend to support Proposition B above? Coianent briefly. 



16) Does your scale tend to support Proposition C above? Comment briefly. 
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Judicial Process Laboratory 

exercise/ #10 



Like scaling, bloc analysis is a technique for describing 
judicial votes* The difference might be described in the following way: 
while scaling rank orders respondents along a set of ciumilatively arrayed 
stiimili, bloc analysis orders individuals in relation to each other. The 
first to use bloc analysis in the study of judicial decision^^naking, C. 
Herman Pritchett, has coimented: 

, , ,0p*> of the most useful things to know about a justice 
£of the United States Suprone Court3 is where he is located 
on the Court in relationship to his colleagues. Is he seldom 
or usually in disagreement with the decisions of the Court? 
Does he dissent often by himself? This, of course, would be 
an indication of a generally unorthodox state of mind. Do 
his dissents in ccnapany with other justices seem to be simply 
random associations, or is some pattern of alignment indicated? 
That blocs of opinion exist on the Court has long been recog- 
nised. Some three decades ago the phrase * Holmes and Brandeis 
dissenting^ was a famous one a Persons who follow the decisions 
of the Court with any car6 will be acquainted with the general 
alignment of justices; but a i9ore systematic method of analyzing 
these associations is clearly desirable, particularly in recent 

years, which have seen. such a remarkable proliferation of 

-J. 

dissenting opinion. 

It is important to examine the differential usuages of scale 
and bloc analyses* Found on pages 10-2 and 10-3 are two matrices, each 
representing a distinct type of bloc analysis. In the following discussion 
we will compare these two types of bloc matrices with each other and with 
a scale matrix {p. 10-4) of the same data. Workmen* s Compensation cases 
decided by the New York Court of Appeals, (the data in the sample scale 
which you encountered in Exercise #8). 

Since a bloc matrix shows relationships of judges to each other, 
it presents an index of the relatioiiship for each possible pair. There 
are a variety of indices which can be used to express these relationships, 
and we will explore them in detail in the following exercise. In the 
following tables the relationships are expressed in simple percentages. 



* C. Herman Pritchett , Civil Liberties and the Vinson Court (Chicago: 
Thi» University of Chicago Press, 1954), p* 177. 
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Table 10* I ; Interagre^aent in NoQ^unantoous Decisions 

New York Court of Appeals 



(In Percentages) 



(1955-1959) 







Con 


Dye 


Fro 


Dee 


Ful 
























(D) 


Conway 






J® 


>® 


70 


50 


30 


10 


(D) 


Dye 




@) 




70 


70 


47 


35 


12 


(D) 


Froessel 






70 




60 


50 


30 


30 


(D) 


Desmond 


70 


70 


60 






60 


40 


(R) 


Fuld 


50 


47 


50 






60 


60 


(D) 


Burke 


30 


35 


30 


60 


60 




60 


(R) 


Van Voorhls 


10 


12 


30 


40 


60 


60 





Indices of Interagreeroent 

Conway-Dye-Froessel = #79 

Conway-Dye-Froessei-Desmond = ,74 

Fuld-Burke-Van Voorhis = .60 

Fuld-Destnond = .75 
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Table 10.2 ; Dissenting Blocs on the 

New York Court of Appeals 

(1955-1959) 



Con Dye Fro Van Bur Ful Des 



(D) Conway 

(D) Dye 

(D) Froessel 

(R) Van Voorhls 

(D) Burke 

(R) Fuld 

(D) Desmond 




Dissents per Judge 



8 



12 



0 



Indices of Cohesion 



Left 



.63 



Right ( - .]45 
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Workmen'* COBjHmMitiMi CAMS 1955-1959^ 



Cases: 



o 



GO 

o 



o 



Case 

Position:! 



as CO 
o - o 

2 3 



CM 

4 



^ »^ 

VD vO ^ 



\D O S 

^ VD CM CM 

cn 2J «^ 
o 



o 



CM 



CM 



CM 



S S S § 

vo 4n <*> 



o 

O 



S3 


CD 


1 


•4- 
<r 




CO 
CM 


8 
















S 


8 


t» 
a 

fi 




*o 

CM 


CM 

& 


CM 


CO 




CM 


<*• 


CM 



8 



9 10 U 12 13 14 15 16 17 18 19 20 



Vec« 

Totala Seal* 
Judgs tioa 




Division of +66 
Votes per Case - 1 1 
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Vote for the Def4Bndant: + 
Vote Against the Defendant : - 
Not Participating: 0 



CS - I - ^ 



.68 



Scmla 
Seorat 

+ 1.00 

+ .90 

•f .89 

+ .30 

.00 

- ,20 

- .90 
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1) Referring to Tttble 10. 1» vhieh pair fuia t1i« liigl»Mt (p«t6<tit«se) 
rate of interagreesent? Which bta the lowest? 



2) What is raeant by interagreei&Mtt? 



3) Notice that the bloc matrix does not specify the direction ("pro" 
or "con" on any given issue) of the votes, as do scale matrices. In light 
of this, what does the figure 75% interagreeoent between Judges Desmond and 
Fuld represent (Table 10. 1)? 



4) Referring back to scale analysis, on what basis are the judges 
rank ordered? Can you say the same for the positioning of the judges on a 
bloc matrix? Why or why not? 



5) Looking at Judge Van Voorhis on the scale and on the Interagreement 
Bloc Matrix, can you give the same rationale for his positioning in each of 
these two matrices? Why or why not? |, 
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It should nov be clftiir that bloc Mclytlt it a note ttrsigHt forward 
and aimple technique than i,a acale aaalysia. BI06 aoalyaia docs not require 
any afsumpticms about attitudlnal disansiona or the particular array of 
cases. As Ftitcbett's cotanent suggests, bloc analysis is a useful device 
for isolating pairs or groups of justices tfbo regularly vote together. There 
are a £ew rules for ordering the data on a bloc matrix that arc conventionally 
u&ed Cdlsctttsed in the next exercise) » but even ttese are ess«itially 
arbitrary. On the other hai^, bloc analysis can ahow interesting voting 
patterns that are not evident in scale analysis. For example, the rates 
of interagre»ient,are not obvious on a scale tBatrix. Also, as Table 10,2 
deaumstrates, bloc analysis can be used to isolate pairs or groups of 
dissenting justices. 

6) Notice that the positioning of the judges on the two bloc matrices 
is different. Can ytKi explain why? 



7) What does the Dissenting Bloc Matrix indicate about the voting 
behavior of Justice De^ond? 



8) What does the Dissenting Bloc Matrix indicate about the voting 
behavior of Justice Van Voorhis that Is not obvious from either the 
interagreeoaent bloc matrix or the scale matrix? 



There are several ways in which bloc analysis can be applied to 
the study of judges' voting behavior. Interesting studies have been 
constructed which have traced the voting patterns of Judges through time on 
a single issue. For instance John Sprague looked at the term by term voting 
division of Supreme Court justices on cases dealing with federalism over a 
70-year' period (John Sprague, Voting Blocs on the U.S. Supreme Court : Cases 
in Federalism, 1889-1960 , Indianapolis: Bobbs-Merrill, 1968). An inter- 
esting problem for such a study would be to discover what kinds of differences 
appeared in the voting patterns as the intensity of that issue varied in the 
political arena. 

er|c ! 4 3 



9) How night bloc analyai^i^e useful doling with thla pxdkle^ 




/ 




f 




1 




/ 



1 



Bloc analysis has been ijfsdd fruitfully to view a court as a small 
group of individuals interacting oty a variety of issues « T^us one can 
isolate pairs and groups of justice, on the basis of their voting patterns, 
which adhere across a wide range i/f issues. It is obvious, then, that bloc 
analysis is an appropriate tool for the application of small group theory 
Co courts. For example, Eloise Snyder in her article, **The Supreme Court 
as a Small Groups" (in The Courts , Robert Scigliano, Editor) examined the 
vocing behavior of newly appointed Supreme Court Justices. 

10) How might bloc analysis be used in identifying whether or not there 
is a Consistent pa em in the voting behavior of newly appointed Justices? 



i II) How might bloc analysis be used to determine whether ijbr not the 
justices' patterns of voting behavior changed as they, acquired some experience 
on^ the Court? 
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12) What difference would it make to one's interpretative statements 
if a bloc matrix incWdes data from a wide range of issues rather than from 
a single issue? 

( 1 
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judici«l FrocesB Laqpratory 
EXERCISE #11 




11-1 



In the previous exercise you were introduced co tl^ basic form 
and uses of bloc analysis; Chis exercise is desired primarily to familiarize 
you with some of the actual procedures and mechaoics of constructing bloc 
matrices., This can best be accomplished by carefully examining the form 
of a correct and fully labeled bloc matrix. Such a matrix of the votes 
of the United States Supreme Cmirt Justices is presented in the table on 
page 11"2. 

You will notice that this matrix contains a great deal trore 
information than do the two bloc Beatrices presented in Exercise 10. Through 
out chis manual we have urged that' an essential preliminary step in any 
analysis be the systematic collection and recording of all data that might 
possibly be used in a study. Table 11.1 is a preliminary source matrix 
containing a complete record of non-unaniowus votes for the 1961 term; 
information for limited problems can then be drawn from this matrix, if 
desired. For instance, information on interagreement in dissent only can 
be drawn frcmi this matrix and presented in a simpler form, similar to 
Table 10.2. 

There are several features of the matrix in Table 11. I that 
should be clarified. Initially it should be noted that the names of the 
justices are abbreviated, and run both across and down allowing one to 
identify each paired combination. Notice that in a bloc matrix there are 
two cells for each paired combination of justices, and in this particular 
matrix each of the two cells contains different information; that is, the 
upper right is not a mirror image of the lower left, as was the case in 
Table 10,2. Each cell of the upper right contains four figures, indicating 
the four possible voting relationships for any pair of justices. A close 
examination of the Douglas (D) / Warren (Wa) cell shows the following: 



D 

+ 



54 


00 


12 


15 



Eac i figure represents raw frequencies of votes rather than percentages; the 
pluH sign (-f) represents voting with the majority, and the minus sign (-) 
represents voting with the minority. 
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Table II. I ; United States Supreme Court: 1961 tern 

(Matrix Showing Voting Interagreement Pattern) 



Br 



Wa 



Bl 



p 















•f 




+ 


■¥■ 


+ 


64 01 

10 05 


53 00 
22 06 


56 01 

18 05 


10 01 • 
01 00 


59 15 
06 00 


17 06 
05 00 


52 23 
06 00 


20 13 
05 00 


35 39 
05 01 


.86 




54 00 
12 15 


56 10 
02 12 


09 01 
01 00 


52 14 
13 01 


13 06' 
09 00 


43' 23 

14 01 


' 15 13 
10 00 


24 >41 
15 00 


.73 


.85 




46 08 

12 15 


07 01 
04 00 


40 14 
26 01 


08 06 

14 00 


31 23 
,27 01 


09 13 
16 00 


15 39 

25- 02 


.76 


.85 




+ 


09 01 
02 00 


44 13 
21 02 


,11 05 
11 01 


— r— 

36 22 

21 02 


13 11 
12 02 


17 ,40 
22 01 


.83 


.83 


.58 


.69 


■f 


10 01 

01 00 




09 02 
00 01 


00 00 
00 00 


03 08 
01 00 


.74 


.66 


.51 


.58 


.83 




18 04 

03 02 


45 12 
21 03 


22 09 
02 04 


34 31 

05. 10 


.61 


.46 


. 29 


.43 


.00 


. 74 


+ 


19 06 
03 00 


16 06 

04 02 


16 06 
02 04 


.64 ' 


* 

.54 


.39 


.47 


.83 


.59 


.68 




21 U 
04 02 


33 24 
07 17 


.53 


.39 


.24 


.39 


.00 


.70 


,64 ^ 




+ 


21 03 
02 11 


.45 


.30 


.21 


.23 


.25 


.55 


' — 9 

.71 


.62 


.86 





Br 



Wa 



D 



Bl 



BW 



S 



Wh 



H 
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1) Explain in your own words what each of the four, figures in the 
Doug las /War renv cell represents. 



a. 



b. 



2) Referring to the matrix in Table 11.1, identify the Black (Bl)/ 
Frankfurter (F) cell, and explain in your own words what each of the four 
figures in this cell represents. Specify the correct figure in each case. 

a. . — — — — . 



b. 



c . 



d. 
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Turning your attention to the«*lower left of the matrix noiiice 
chat there is only one figure in each of the cells. These figures represent 
an index of Interagrees^nt for each paired coi!d>ination of Justices. - 



3} What is the " Inter agre^oent Score" for the pair Douglas <D)/ 
Warren (Wa)7 



4) What is the "Xnteragreement Score" for the pair Black (Bl)/ 
Frankfurter (P)? 



The "Xnteragreef&ent Score" is a rather simple n^asure; it is the proportion 
of times the two oesibers of any pair vote together (in. either the majority 
or minority) out of the total -nua^er of votes in which both participated. 
Labeling the four alternatives in each cell in the following manner: 



The computing formula for the "Interagreement Score" is: 

a+b+c+d 

If multiplied by 100, this Index is simply the percentage of times a pair 
of justices votes together out of the total number of opportunities for 
doing so. For example, the "Interagreement Score" for the Douglas/Warren 
pair is computed as follows: 

. I A . 5^ ^^^1 . 69 « 85 

54 4 0 -h 12 + 15 81 



When this score is multiplied by 100 ( .85 x 100 = 85%), we find that this 
pair votes together 85% of the tiise. It should be noted that several other 
indices of interagreement might legitimately be used as well. 

It should be apparent that there is a pattern to the ordering of 
the Justices on the source matrix on page 11-2. The point of bloc analysis 
is not only to discover pairs of justices with high interagreement scores, 
but also to discover blocs of Justices sharing high scores with each other. 
A procedure is needed, therefore, which will locate and distinguish any 
voting blocs which might be found to exist on a given court « John Sprague 
has dealt with this problcaa at some ^ength, and has suggested a set of rules 
to accomplish a systematic ordering* One begins with a preliminary matrix 
in which the recorded data are the Interagreement Scores for each pair of 
Justices. One then works from this preliminary matrix to arrive at the 
proper ordering of these pairs for the source matrix. Sprague' s rules for 
accomplishing this ordering are as follows: 



See John Sprague, Voting Patterns of the U.S. Supreme Court: Cases in 
Federalism, 1889-1959 (Indianapolis: Bobbs Merrill), 1968* 
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Rule 01; Find the largest lateryreement Score or Scores . 

In the case o£ the s<mrce matrix of Table 11.1, for exoaple, 
there are two candidates for the largest Interagreement Score: 

a) the Warren/ Br ennan pair, at .86 

b) the Harlan/ Frankfurter pair, at .86 

Rules #2 and ^3 below provide a criterion for deciding which 

of these pairs is to be placed in the first (upper left) position. 

Rule #2: Taking each pair in turn, place one saetaber of the pair in the 
first position and one in the second . 

Rule #3: Choose that positionins of justices which leads to the highest 
Interagreement Score for the relationship between the justice 
in position two and the justice in position three . 

Below are the four possible orderings on rules #1, #2, and #3. 

1(a): With Warren in position one and Brennan in position two 

(rule #2), the highest Brennan/ pair (rule #3) 

is the Brennan/Byron White pair at .83, 





Wa 


Br 


Wa 






Br 


.86 




BW 




.83 



1(b): With Brennan in position one and Warren In position two 

(rule #2), the highest Warren/ pair (rule '#3) 

is either the Warren/Douglas pair at .85 or the Warren/ 
Black pair at .85. i 



Br 



Wa 



Br 
Wj 
D 







.86 






.85 



11(a): With Harlan in position one and Frankfurter in position two 

<rule #2), the highest Frankfurter/ pair (rule 

#3) is the Frankfurter/ Stewart pair at .70. 
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H 



H 







.86 






.70 . 



11(b): With Frankfurter in position one and Harlan in position 

two (rule #2), the highest Harlan/ pair 

» , (rule #3) is the Harlan/Whittaker pair at ,71. 





F 


H 


F 






H 


.86 




Wh 




.71 



Rule #4: 



On the basis of rules #1, and #2, and #3, therefore, it is clear 
that Justice Brennan should be placed in position one and Justice 
Warren in position two. But position three remains open, because 
the Warren/Douglas pair and the Warren/Black pair are tied ^t .85, 
Since rule #4 is designed to specify the proceiiure for completing 
the ordering for the entire matrix, it also provides a criterion 
for determining how ties are to be broken. 

Starting wjth the justice whose position was last established , 
^place next to him in the arrangement the justice with whom he has 
the highest Interagreement Score, Repeat the last step until all 
the justices have been placed . 

On the basis of rule #4, then, the ordering should extended in 
the following way: 





Br 


Wa 


D 


Bl 


BW 




Br 


Wa 


Bl 


D 


BW 


Br 












Br 






' 






Wa 


.86 










Wa 


.85 










D 




,85 








Bl 




.85 








Bl 






.75 






D 






.75 






BW 








.69 




BW 








.58 
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It i« cle*r from tho «bov« that th« tie betw««a the Warrea/DougUe 
pair aod the Warrea/Black pair camiot be broken tuitil the ordering 

lias been extended to the fifth position. 

Rule #5: Be sure that your positionioR of the juaticQS dependa on. those 
acorea that run diagonally between the upper left and the lower 
right of the matrix . ^ 

This rule should be self-evident (given the preceding rules^, 
but it is included to dispel any procedural confusion that might 
remain. On the basis of rules #4 and #5, then, the final ordering 
is as follows: ^ 





Br 


Wa 


D 


Bl 


m 


S 


Wh 


C 


F 


H 


Br 








' y 














Wa 


.86 




















D 




.85 


















BI 






.75 
















m 








-69 










4 




s 










.83 












Wh 












.74 










c 














.68 








F 
















.62 






H 














1 




.86 





5) Can you explain why Justice Whittaker is positioned ahead of 
Justice Clark? 



6) Is there any rationale for positioning Justice Frankfurter ahead 
of Justice Harlan? Explain. 



\ 

V 

I 



As we h£ive already suggested, the source matrix co|a£«it» a great 
deal of information. One of the more interesting uses of bloc analysis is 
the identification of dissenting blocs, the information for Which can be 
drawn tram the source matrix. 

« 

7) In what corner of each cell in the source matrix is this information 
contained? 



In the space provided below (Table 11.2), simply record the appropriate 
dat^a for a dissent matrix on the basis of the information ccmtained in 
Table 11.1. Using the raw frequency figures, fill in the upper right and 
lower left halves as mirror images. 



Table U.2 ; United States Supreme Court; 1961 Term 
(Matrix Showing Dissenting Pattern) 



Before proceeding, be sure you have correctly answered question #7 and 
are using the correct figure in calculating the dissent matrix; i.e., 
Justices Brennan and Black dissented together on 6 decisions, Douglas 
and Black, on 15 decisions, and so on. 
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The procedure for positioning thft Jttttieei on « distent matrix is 
identical to that prescribed tiy the rules ebove, even though the dsts being 
used are frequency figures, rather than interagreimant scores. Table 11.3 
provides you with space for presenting your ordered dissent matrix. 



Table 11.3; 



United States Supreme Court t 1961, Tenn 
(Matrix Shoi^ing Ordered Dissent. Pattern) 



/ 













, 












•s. 














































































1 
























































(I 













































After construction of the matrices and the ordering of the judges, 
there remains the problem of identifying blocs. Since the positioning of 
the justices is based upon the relative closeness of scores, you should be 
able to make a tentative identification of any blocs by inspecting the 
matrix. 



8) Where on the matrix might these blocs be located? 



There are, however, more rigorous devices for identifying blocs than simple 
inspection* While there are no absolute criteria, Glendon Schubert has 
proposed several indices which have been generally adopted as conventional 
criteria to identify blocs.* 



*See Glendon Schubert, Quantitative Analysis of Judicial Behavior 
(Giencoe: Free Press, 1959). 
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The first o£ thea« is Che **Xiulex of Cohtslon," which is desifiprod 
to identify blocs of Judges who ao&t frequently dissent together. Xt is 
\ computed in tlie following way: first, taking any tentatively identified 
^locf sua all the frequencies for each pair axid divide by tbe nuaber of 
pairs; the result of this computation is the average nuaber of agreenacts 
between the pairs of Judges included in that bloc. Second, sun the 
frequencies of all the dissents of the Judges included in the bloc and divide 
by the nufiber of justices; the result of this cooputation is the avarage 
number of dissents cast per Justice, Third, divide the first resulting 
average by the second resulting average. This last proctMu^e yields the 
Index of Cohesion for that particular bloc. It should be. noted that a bloc 
can cont^n as few as two Judges. It is conventional to accept as high an 
Index of .50 or greater; as moderate an IDsdex of .40 to .49 and as low an 
Index below .40. 



9) Compute the Indices of Cohesion for those blocs you have 
tentatively identified by inspection of Table 11.3, 



Schubert has also suggested an Index of Interagre^nent, to be used 
to objectively identify blocs on a full matrix of interagreCTient , such as 
Table 11.1. Here the Index is based upon the Interagreement Scdres. 
Tentatively identify a bloc by inspection, and then simply compute the 
average Interagreement Score for all those pairs in the bloc by summing 
the scores for all the included pairs and then dividing by the number of 
pairs. The last procedure yields the Index of Interagreement for that 
particular bloc. It should be noted that a bloc can contain as few as 
two judges. It is conventional to accept as high an Index of ,70 or greater; 
as moderate an Index of .60 to .59; and as low an Index below .60. 



10) Compute the Indices of Interagreement for those blocs you have 
tentatively identified by inspection of Table 11. I. 



11) Referring to SfttA Table #8 (Tlui Michlifta SuprtM Court) conktruct 
a preUxainary scmrce metrix in the space provided below (Table 11*4). 
Label the table correctly. 



Table 11.4: 



ERIC 



156 



11-12 



--St 



12} Fron this prcliainary source matrix, position the judge* According 

to the rules discussed ia tMs exercise io the space provided below • 

Table 11.5. (Correctly label this table.) Compute the Zndices of Znteragree* 

meat for any bloc you tentatively identify, and list thea below the table. 



Table 11. 5 i 

































• 


















































































































1 
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13) From cIuei tutrix you ccmitructed in table II ^ , record the appro- 
priate data for a Ditseat Matrix in the apace provided below (Table 11.6) 
and correctly label the table. 

Table 11,6 ; 

/ 
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14) FroB the Mtrlx you contcrttcted la Tsble 11.6, posicl^ the 
judges according to the rules discussed in this exercise and correctly 
label the table. Coapute the Indices o£ Cohesion for any bloc or blocs 
you tentatively identify, and list them below the table. 



Table 11.7: 
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Judicial Froceas Laboratory 

KERCXSE #12 

The Voting Poorer lodex 



Assigned Readings: 

SAimiel Krlslov, The Sapreme Court in tte Palitlcjil Frocesg 
(New. York: Random House, 1954) » pp. 63^72* 

Kemeny, Snell, and Ttuio^^kson, Introduction to Flmite Matheaatlcs 
(Englewood Cliffs: Prenticc^Hall, 1957), pp. 74-78, 92-96» 
108-U2. 



A good deal of our focus in this isanual and in others has been on 
voting data. Simple techniques are most easily applied wherd^here is a. 
relatively precise act defined and measurable » As a matter of research 
strategies this has seemed a uood place to begin. We shall continue this 
approach in this exercise* 

Voting arrangements are scmietimes durable and prescribed by means 
of formal rules. At other times we have records of voting in a definite 
body - a legislative c<Ka||Lttee, or a plural judge court. Can we use this 
information in a systematic way to speak of the voting pcwer relationships y 
suggested by the voting arrangements, or the pattern of votes? We are 
here asking two questions: (I) the a priori question: how imich power can 
A have relative to B in a voting system where his vote is set in a definite 
way and that of B is also known; and (2) the empirical question; A is on 
the winning side of the question x times, B prevails y times. How much 
weight does each have across the entire set of votes? 

A solution Is found through the Shapely-Shubik method for 
determining voting power in a cosmaittee situation. This is a mathematical 
method for evaluating the effectiveness of the individual members of a 
voting body. It was developed by a mathematician and a game theorist- 
econc^nist interested in operations research. 

The power index is built on the assumption that the desire of 
every committee member is to be the pivotal figure in the voting, that is, 
the individual casting the deciding vote on any question. For example, if 
101 votes were cast, 50 on each side of the question, the tie-breaker would 
at that mcxnent have 1007* of the power. Voting power is defined as the 
ability to cast just such a deciding vote in the maxitam number of cases. 

DEFINITION: The voting power of a member of a group or committee is the 
number of alignments in which he is pivotal, divided by the total possible 
alignments for the group. We shall explain, illustrate, and return to 
this definition. 
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Where We have Vote Reaults 

Where we do have a record of votes, we compute an individual's 
share of power lo a declaioa by aasignifig to his the probability of his 
having been the deciding vote. Xn a aix-Hsan majority. the probability is 
one-sixth, in a seven-man majority » one^seventh, «^ ao <mt aiince so far 
as we know each voter has an equal probability of having been the pivot.* 
Those In the minority receive 0, the probability of their having been 
decisive. 

1> In Data Table 1» case nuiabar 398 Pa 198, what was the vote 
against defendant's rights? 



2) What was Bok's share of power in Shapley-Shubik terms, expressed 

as a fraction? as a decimal? 

. 1 

3) What was Musmanno ' s? . ■ — ' 

^ We can now compute the over-all power of e^h. judge by noting his 
power in each case, adding the ^total and dividing by the number ^of cases in 
which he participated. We shall do so for only. cases 1 through 5 in Data 
Table #1, though the method is the same for each case or groups of cases. 



Table 12.1 



Cases Bell Bok Cohen Eagen B. Jones' C. Jones Musmanno 



I. 
2. 
3. 
4.' 
5. 



4) In Shapley-Shubife terms, who is the most powerful? 
the least? 



5) Is it correct to say Cohen is twice as likely to be pivotal as 
Musmanno? 
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6) If wc jyyilt to check our ftrlthptttic, we c«n add fcoret of all 
the judges in a lingle case. These should add up to 



because 



-V 7) If wish to cheek cmr overall calculations we can add up the 

power indices of all the judges. These should total ^ because 

, 1 

8) What we have done is calculate the empirical pwer index* It was 
obtained by calculating 

in individual voting situations , susming and dividing the result by the 
nufober of total instances. 

9) In essence, for. each judge we have th%» average (mean) 



Where we know only^the Voting System 

We now turn to the other probleia broached on page 12-1, which 
is the problei|^-<}f ttfe a priori power Index, or expected voting power 
based upon weCglited voting schemes, 

10) We return to our basic definition* Find it and reproduce it here. 
DEFINITION: 



I 



11) Consider a voting situation where the voters are A» B, and C. 
They are allocated respectively different amounts. Usin§ logic and the 
definition above, what is the likelihood of being pivotal in each of the 
following instances? 

(a) 3 votes each: in Shapley-Shubik terms, how o^ch power would 
each have? 



(b) A: 5, B: 4, C: 2? A B C 



(<^) A: 4, B: 3, C: 2? A B C 



12). All of th€tse above are equal, because any two form a wixming 
coalition and it is equally probable that any voter would be pivotal. 
Each has a power index of 
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How do we aetuftlly provk this or «how what we hasve teased out 
by logic? We will t»ura to one tseeiiod nmt. Consider the followiog situation: 



A - 40; B • 30i C - 20 



We cao arrange all of the possibilities of voting allgtisients. Each is as, 
likely as the other. We assuse "yejs.es" come in these orders: 



I. 


40 


30 


20 


2. 


40 


20 


30 


3. 


.30 


40 


20 


4. 


30 


20 


40 


5. 


20 


40 


30 


6. 


20 


' 30 


40 



This is the universe of possible derangements. Satisfy yourself that this 
Is so. Now let us take alignment 1: 40 [35] 20. If this is the order 
in which, say yeses come in, 30 is pivotal. His ^ote gives us a majority. 
Before he voted we did not have a m ajff ity. With him we do. Similarly, 
with respect to alignment 2: 40 j 20 [ 30, 20 is pivotal since^60 is 
a majority. 

Special Note 1 ; We will indicate pivots by a [ { surrounding. such a 
vote in that combination. 

\ 

Special Note 2 ; We aT?c treating each voting alignment as if they were 
cast in that order. This is justified the fact that so far as we knew, 
each possible order is equally probable. 
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Some people are intuitively repelled by this potion p^-^^ixdering the 
votes . \ much more complex way of doing this has been developed by John 
Banzhaf. (See his ''Weighted Voting Doesn't Work/* Rutgers Law Review , 
V. 19 (1965), pp, 317-43.) He ranks every possible order of votes for all 
Individuals. For example, take our second problem in Table 12.2 (p. 12-6). 
He tabulates all possible yes-no combinations: 



A 


(3) 


B (3) 


C (2) 


D (1) 


Pivot 


(a) 


+ 






4- 




(b) 


4 


+ 


+ 






(c) 


+ 


+ 




4- 


A, B 


(d) 










A, B 


(c) 






+ 


+ 


A, C 


in 










A, C 


(g) 


+ 






4- 


B, C 


(h) 










B, C 


(i) 




+ 


+ 


4- 


B, C 


(j) 




+ 


4- 




B, C 


(k) 








+ 


A, C 
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13) New determine and mark the pivots in Che other four allgiments 
above • 

14) Now suflmiari2e: 

A was pivotal in instances • 

B was pivotal in ^ instances* 

C was pivotal in instances • 

Power of A (40) = Number of A pivots = 

A + B -f C pivots 6 

Power of B (30) = * 

6 

Power of C (20) ^ 



15) We are ready to go further. Consider a situation where there are 
blocs of 4, 3, 1, and 1 all voting together. We now want to find the 
number of pivots for each weight. 

(a) Array the possible alignments and complete those left blank 
below: 

(b) Indicate pivots by 



A (3) B (3) C (2) D (L) Pivots 

(I) - + - - A, C 

(in) - - -f + A, B 

(n) - - -f , - A, B 

(o) - - - ^ 

(p) - - - + 

He then asks whether a change in the vote of any voter it gardless of 
position wilP change the result. In (a) no one can; (b) no one can; in 
(c), A and B can (7 - 3 4, a minority). 

8 „ 8 ^ 8 1 , 

^ ^ 24 , ^ ^ 24 , ^ 24 = 3 ""^'^ 

The reader may wish to compare the results of the method used 
in this exercise and Banzh$f*s to satisfy himself the results are identical 
(with less calculation), and no distortions arise from calculating the 
number of possible minimum coalition by utilising the advantages of 
permutational conventions. 
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(a) 


4. 


3, 


1, 


1 


(b) 


4, 


1. 


3. 


I 


(c) 


4. 


I. 


1. 


3 


(d) 


4. 


4. 


1. 


1 


(e) 


3, 


1. 


««« 




(f> 


3, 


1, 






(8) 


1, 


4, 






(h) 


I. 


4. 


ll._LiLJ_.. 1 




(i) 


I. 


3. 






(j) 


1. 


3. 






(k) 


I, 


1, 






(1) 


1, 


1, 







16) now want to find the ntitnber of pivots for each weight. 

For 4 it is 6, for 3 it is ; and for I it is . The total number of 

possible alignnients is . 

17) So: (a) Power of 4 - -~ - | or .500 

(b) Power ot 3 - — ^ or , 

(i ) Power ot 1 - T— ' - or , 

1. j:. 

hut there are two l*s of equal weight so it is j_ 

tor each 1 . 

18) Thi* index for jil possible Supreme Court blocs is given by Krislov 
in ScSaibvrt, Judicial Behavior (Chicago: H;nid McNaUy, 1964), pp. 461-64; 
so yuu lan check calculations tliere. Now coiriplete Table 12.2 5 calculating 
the combinations of alignnientn. 

Tablo 12,2 
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^ 19) Would It make mny difference if we were dealing with a legislative 
consnittee rather than a court? Why or why not? 



20) What is unusual about the power of I in the 3| 3^ 2, 1 situation? 
Riker and Shapley have referred to this situation as that of a "dummy J* Why? 



21) In practice, might his influence be different, through his speaking 
power and other abilities? 

5^ 

( 

22) Does this apply to che others? 



2 3) What then does the at priori index measure exact ly? 




Some Lessons from the Power Index 

I. The operative weight of any vote total is dependent upon the total 
3 y stern and no'^t merely ratios . The following table will illustrate the point . 



J 66 
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Table 12.3 

Weight of 49 Votes in a lOO-vote Coagnittee. under Differing Bistribations 



Voting Distribution Power Index 



A 


B 


C 


D 


n A 


B C D n 


49 


51 






0 


100 


49 


50 


1 




,166 


.667 .166 


49 


49 


2 




.333 


.333 .333 


49 


49 


1 


1 


. 333 


.333 .166 .166 


49 


(1.... 






. ..(n=51)) .942 


(•00113 each (n « 51)) 


24) 


49 out 


of 100 


votes, therefore, can be expected to be pivotal 


anywhere 


from 




to 


% of the time. 


depending upon how the other 


votes are distributed. 








II. 


Apparent ratios 


may have little to do 


with actual ratios. 


25) 


Let us 


assume 


a 


city council represents 5 well-defined historic 



neighborhoods. Each has had one commissioner. Population, however, has 
bt'comt^ unequal. Under the one-man, one-vote doctrine a judge orders 
weighted voting for these councilmen, proportionate to what the population 
is. He thinks he is following one-man, one-vote. What is iio actually 
doing in each of the following four cases In Table 12.4, as you determine 
the power index? 

Table 12.4 

(1) (2) 

10, y, H, 7, b 10, U), 7, 6, 5 



(3) 

10, 9, 9, 6, 6 



(4) 

10, 10, 6, 6, 5 



12-9 



26> What is the effect of changing to a weighted aystesi in (I) and (3)? 



27) Is the effect the saxse in (2) and (4)? Can you explain why? 

U, i— I - ■ -. I. . ■ ii. I. — ■ ■ I . . .. . 1, 11 ■■ 



28) Can you explain why the New York Court of Appeals requires a 
Shapley-Shubik analysis before permitting weighted voting schemes? 



ADVANCED EXAMPLE: Table 12.5 

For 10, 10, 6, 6, 5 we will introduce a somewhat simplified calculation 
of pivot frequencies. 



10 


Uoj 


X 


X 


X 




3 ways 


10 


6 


Qo] 


X 


X 




2 ways 


10 


5 




6 


6 




1 way 


6 


5 


{'lO 


X 


X 




2 ways 


6 


6 


Uol 


X 


X 




2 ways 


6 


6 


5 




10 




1 way 


6 


5 


6 




10 




1 way 


6 


10 




X 


X 




2 ways 


5 


6 




X 


X 




2 ways 


5 


6 


6 


13 


10 




I way 




10 




6 


6 




1 way 
18 ways 


10 


6 


LlI 


X 


X 




2 ways 


10 


5 


UJ 


X 


X 




2 ways 


6 . 


10 


D3 


X 


X 




2 ways 
6 ways 


10 


6 


Ul 






168 


2 ways 


6 


10 


Q] 


i 






2 ways 
4 ways 



III. The m priorjt index can be mcd to predict behavior and be 
compared with the echieved index for verimti pmrpoeea . 

The e priori index i^asurea only the ebatract power which might 
be expected to accrue fT<m the voting system alcme. A person can utilize 
that potential poorly - or as we Imow - he may care about something other 
than beii^ pivotal* Vet can test wlufttl^r he is usin^ bis potential 
effectively by comparing the expected vote mad the resultant outcome. 

^ , ' ^ . . achieved index 

That is, voting efficiency - expected index 

Moreover » since the vote of all participants is interdep^dent, we would 
not be able to specif for exaspiplea whether Cohen is isK>ire efficient, or 
merely looks so because Musmanno is different or any combination of these 
reasons » 



TABLE #1 

JUDGES, PARTY AFFIUATION AND VOTES: PENNSYLVANIA SUPREME COURT, DEFENDANT'S RIGHTS ISSUE 
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o 
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GO 


1— 1 


00 




CO 
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CM 




CM 


























CM 












vrt 


vD 




(A 








CO 






CM 
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€S 
(0 
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(IS 


CM 
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Us 
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da 


•*< 








A. 


Ha 




f>. 




Case 




CO 






Ov 


o 


0N 




O 


o 














CM 


cn 








Number : 


<^ 


0^ 


a% 


ON 


ON 


ON 


ch 


o 


O 


8 


o 


o 


O 


o 




O 


o 


o 


o 


1 








<^ 




*^ • 




MM 


















s 

Ha 








H* 




Judges 










































Bell (R) 










































+ 


Bok (D) 




— 


+ 


+ 




— 


— 
















+ 


+ 




+ 


+ 




+ 


Cohen (D) 


















mm 






+ 


■f 




+ 


+ 








+ 




Eagen (0) 




0 














0 


























B. Jones 


(R) 








































+ 


C. Jones 


(D) 










































Musnianno 


(D) 


+ 










4- 




+ 


-f- 






+ 






+ 


+ 


+ 


+ 







Vote Against the Defendant: 
Vote For the Defendant: -f- 
Not participating: 0 
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JUDGES, PARTY AFFILIATION AND VOTES: MICHIGAN SUPREME COURT, DEFENDANT'S RIGHTS ISSUE 



CM ON 00 
C4 ON f*** 

\D fcH 0> 



nD 

in 



US 



u 



cs 
CM 

o 



OS ^ 
op ^ CO 
^ ^ 



42 
U 



^ g ^ ^ s s s 



CM 

u 



en 
o 



^ ^ ^ 



Case Number: P;;^^??^^^'^**^'*^'*'*^^*^ 



Judges 



Adams (D) 
Black (D) 
Carr (R) 
Dethmers (R) 
Kavanagh (D) 
Kelly (R) 
O'Hara (R) 
Smith (D) 
Sourls (D) 
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0000 + + + -00000 

+ + - + - 

0 0000----- 

0 

+ + + + + + + + + -- + - 

+ + - + - 

0 0- + + -- \- - 0 - 0 + - 

+ + + + + + o-\ + + + + o 

+ + + H- + + + +\+ + - + + 

\ 

Vote Against the Defendant: -, \ 

/' 

Vote For the Defendant: + \ 

_ "\ 

Not Participating: 0 "^^ 

\ 



DA1A TABLE #3 



JUDGES, PARTY AFFIUATION AND VOTES: PENNSYLVAKIA SUPREME CX)URT, 
QUESTIONS OF GOVERNMENTAL AUTHORITY 
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a\ 
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ON 
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4- 


4- 


0 


4- 
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+ 


4- 
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+ 




+ 


0 


0 
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4- 


4- 
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4^ 
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4- 








0 
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+ 
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+ 


4- 
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B. Jones (R) 














+ 
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4- 
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+ 






+ 




Mustnanno (D) 




N 
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4- 


0 


4- 
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4- 


+ 






4- 







Vote for Government Power to Regulate: 4^ 
Vote Against Government jPower to Regulate: 
Not Participating: 0 
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D&m TABLE #4 

JUDGES, PARTY AFFIUATION AND VOTES: MICHIGAN SUPREME COURT, 
QUESTION^ OF OOVERWiENTAL AUTHORITY 
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Vote for Government Power to Regulate: + 
Vote Against Government Power to Regulate: 
Not Participating: 0 
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DATA TABUg #4 (Cont.) 
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DATA TABLE #9 



\ 



Justice 



ERIC 



Jolin" Ja^ (Pederaltst) 
John Rutledgfi (Federalist) 
William Gushing (Federalist) 
Jaioes Wilson (Federalist) 
John Blair (Federalist) 
James Iredell (Federalist) 
Thomas Johnson (Federalist) 
William Paterson (Federalist) 
Samual Chase (Federalist) 
Oliver Ellsworth (Federalist) 
Bushrod Washington (Federalist) 
Alfred Hoore (Federalist) 
John Marshall (Federalist) 
Wllliasi Johnson (Rep.-Deia.) 
Henry B. Livingston (Rep.-Dem.) 
Thomas Todd (Rep.-Dem.) 
Gabriel Duval (Rep.-Dem.) 
Joseph Story (Rep.-Dem.) 
Smith Thompson (Rep-Dem.) 
Robert Trimble (Rep.-DemO 
John McLean (Democrat) 
Henry Baldwin (Danocrat) 
James M« Wayne 
Roger h. Taney 
Philip V. Barbour 
^ohn Catron ^ 



Appi^ntinis President 
Washington (Federalist) 



If 
It 
It 
If 
fi 



ft 
It 
11 
It 
II 
It 
It 



Adams (Federalist) 



II 



It «« 
Jefferson (Republican-Democrat) 



It 



It 



Madison (Republicim-Democrat) 



It 



Monroe (Republican-Democrat) 
John Quincy Adams (Rep.-DemO 
Jackson (Democrat) 



If 
It 
It 

ft 
It 



ft 
It 
It 

II 
It 



I^ast Previous Office 
United States, Secretary for Foreign Affairs 
South Carolina HcKise of Representatives 
Chief Justice, Massachusetts Superior Court 
United States Congress 
Virginia, Jtidge, 1st Court of Appeals 
North Carolina, Member of Council of State 
Maryland, Chief Judge, General Court 
Governor New Jersey 
Chief Judge, Maryland General Court 
%nited States Senator 
Virginia House of Delegates 
jiidge, North Carolina Superioir Court 
United States, Secretary of State 
judge, S. Carolina Court of Comoon Pleas 
Judge, New York State Supreme Court 
Chief Justice, Kentucky Supr«ne Court 
Comptroller, U.S. Treasury 
Massachusetts, House of Representatives 
United States Secretary of the Navy 
United States District Judge 
FoPttaaster General 

United States Rouse of Representatives 
fMited States House of Representatives v 
United States Secretary of the Treasury 
Defeated candidate for Vice President 
Tasinesaee Supreme Court 2ii2 



> 

t 



0AT4 TABLE #9 (Coat 



Justice 
John McKinley (Democrat) 
Peter Daniel (Dexnocrat) 
SasQuel Nelson (Democrat) 
Levi Woodbury (Democrat) 
Robert Grier (Democrat) 
Benjamin R. Curtis (Whig) 
John A* Campbell (Democrat) 
Nathan Clifford (I^mocrat) 
Noah H. Swayne (Republican) 
Samuel F. Miller (Republican) 
David Davis (Riapublican) 
Stephen J. Field (Danocrat) 
Salmon P. Chase" (Republican) 
William Strong (Republican) 
Joseph Bradley (Republican) 
Ward Hunt (Republican) 
Morrison R. Waite (Republican) 
John Marshall Harlin (Republican) 
William B. Woods (Republican) 
Stanley Matthews (Republican) 
Horace Gray (Republican) 
Samuel Blatchford (Republican) 
Lucius Q.C. Lamr (Democrat) 
Melville W. Puller (Democrat) 

m 

David J« Brewer (Republican) 
Henry B. Brown (Republican) 
George Shiras, Jr. (Republican) 



Appointing President 
Van Buren (Democrat) 



M 



If 



Tyler (Whig) 
Polk (D^ocrat) 



it 



Fillmore (Whig) 
Pierce (DeiiK>crat) 
Buchanan (Datnocrat) 
Lincoln (Republican) 



If 
ft 



II 
tf 
ft 
If 



Grant (Republican) 



II 
tf 
If 



Hayes (Republican) 



If* 



tf 



Arthur (Republican) 
ft ft 

Cleveland (Democrat) 
Harrison (Republican) 



Last Previcms Office 
U»S» House of Representatives 
Judge, United States District Court 
Chief Justice 9 ^New York Supr^e Court 
United States Senator 
County Court Judge 
>tossachusetts Legislature 
Alabama Legislature 
United States Attorney General 
United States Attorney 
Justice of the Peace 
State Judge 

Chief Justice J California Supreme Court 
United States Secretary of the Treasury 
Pennsylvania Supreme Court 
None 

New York Court of Appeals 
Ohio Legislature 
Kentucky Attorney General 
United States Circuit Court Judge 
United States Senator 
^Hasaaci^setts Supreme Court 
United Stat^2 Circuit Cmirt Judge 
United States Secretary of Interior 
Illinois Legislature 
United States Circuit Judge 
United States District Judge 
None 



^Justice 

Howell E. Jackson (Danocrat) 
Edward D. White (Democrat) 
Rufus W. Peckham (!>eTaocrat) 
Joseph McKenna (Republican) 
Oliver W. Holmes (Republican) , 
William Rufus J)ay (Republican) 
William R. Moody (Republican) 
Horace H. lurton (Democrat) 
Charles E. Hughes (Republican) 
Willis Van Devanter (Republican) 
Joseph R. Lamar (Democrat) 
Mahlon Pitney (Republican) 
James C. McReynolds (Democrat) 
Louis D. Brandeis (Democrat) 
John H. Clarke (Democrat) 
William H. Taft (Republican) 
George Sutherland (Republican) i 
Fierce &xtler (Democrat) 
Edward T. Sanford (Republican) 
Harlan F. Stone (Republican) 
Charles E. Hughes (Republican) 
Owen J. Roberts (Republican) 
Benjamin Cardozo (Democrat) 
Hugo L. Black (Deirocrat) 
Stanley Reed (D^ocrat) 



DATA TABLE #9^ContO 

Appoir ting President 

Harrison (Republican) 

Cleveland (Democrat) 
tf If 

KcKinley (Republican) 

Roosevelt (Republican) 
II II 

If ^ ft 

Taft (Republican) 

11 n 

ft It 

II ft 

If It 

Wilson (Democrat) 
It ti 

II n 

Harding (Republican) 
If II 

II II 

II II 

Coolidge (Republican) 
Hoover (Republican) 

ft M 

11 li 

Roosevelt (Democrat) 

If If I 



Last Previous Office 



United States Court of Appeals 
United States Senator 
Mew York Court of Appeals ^ 
U^ted States Attorney General 
Massachusetts Supraae Court 
Unitefd States Circuit Court 
United States Attorney General 
United States Circuit Court 
Governor of New York 
United, States Circuit Judge 
Georgia Supren^ Court 
Chancellor, New Jersey (Judiciary) 
U^tes States Attorney General 
None 

United St£i,tes District Judge 
United States President 
United States Senator 
County Attorney 
United States Dist;rict Judge 
United St&tes Attorney General 
United States Secretary oft.State 
None 

Nev York Co^rt of Appeals 

United States Senator 

United States Solicitor General 



Justice . 

Felix FrankjEtirter (Independent) 
William 0. Douglas (Democrat) 
Frank Murphy (Deader at) 
James F. Byrnes (D^Q^ci^at) 
Robert H. Jackson (Dea»icrat) 
Wiley B. Rutledge (Deitocrat) 
Harold A. Burton (Republican) 
Fred M. Vinson (Itemocrat) 
Tom C. Clark (Democrat) 
Sherman Kinton (Democrat) 
Earl Warren (Republican) 
John M« Harj.an (Republican) 
William Brennan (Danocrat) 
Charles Whittaker (Republican) 
Potter C. Stewart (Republican) 
Byron White (Deoiocrat) 
Arthur Goldberg (Democrat) 
Abe Fortas (DeiiM>crat) 
Thurgood Marshall (Democrat) 
Warren Burger (Republican) 



DATA XABIf #9 (Cont.) 
Appointing President 
Roosevelt (Democrat) 



If 
It 
ft 



If 
II 
II 
II 



II II 

Truman (Des^crat) 



II 



II 



If 



II 



II 



11 



Eisenhower (Republican) 



If 
II 
If 



If 
II 



11 ir 
Kennedy (Democrat) 

If H 

Johnson (Democrat) 



If 



II 



Nixon (Republican) 



207 



Last PrevtouB Office 



None 

Federal S.E.C. 

Uniced States Attorney General 
Iftiited States Senator 
United States Attorney General 
IMited States Circuit Judge 
United States Senator 
United States Court of Appeals 
tlnited States Secretary of the Treasury 
-United States Court of Appeals 
Governor of California 
United States SkHirt of Appeals 
srai Jersey Supreis^ Court 
United States Court tf^Appeals 
United States Court of Appeals 
United States Deputy Attorney General 
United States Secretary of Labor 
United States Undersecretary of Interior 
United States Solicitor Genaral 
tJtoited States Court pt Appeals 

' ' <■ • 

* 
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